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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 789 CS Damage Prevention and Safety of Underground Facilities
SPONSOR(S): Murzin '
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 1394

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Utilities & Telecommunications Committee 13Y, 0N, w/CS Holt Holt
2) Civil Justice Committee Blalock Bond

3) Finance & Tax Committee

4) Commerce Council

5)

SUMMARY ANALYSIS

The Underground Facility Damage Prevention and Safety Act provides access for excavating contractors and
the public to provide notification to the free-access notification system established by the creation of the
Sunshine State One-Call of Florida, Inc., (SSOCOF) of their intent to engage in excavation or demolition.

HB 798 amends the Underground Facility Damage Prevention and Safety Act as follows:

o Provides that SSOCOF does not have a duty and is not permitted to locate or mark underground
facilities, and exempts SSOCOF from liability for the failure of member operators to comply with the act.
¢ Reduces the number of days that an excavator must provide certain information before beginning any
excavation or demolition, from "not less than 2 or more than 5" business days to "not less than 2"
business days. This bill also provides an exception to this timing requirement for excavation beneath
the waters of the state. This bill increases the number of days the information provided by the
excavator is valid from 20 to 30 calendar days.
¢ Provides specific procedures for when a member operator receives notification from the system that
excavation or demolition is planned in an area in conflict with their underground facility.
¢ Revises the non-criminal infraction section to:
o Provide that fees and court cost be added to the civil penalty;
o Provide that when a citation is issued by a local government entity, 80% of the penalty is to be
directed to that local government entity; and
o Provide that SSOCOF may retain legal representation regarding citations issued under this Act.
Provides additional exemptions for certain pest control services and specific water control district
activities.

This bill appears to have a negative recurring fiscal impact on state government revenues, and a
corresponding positive recurring fiscal impact on local government revenues.

This act shall take effect October 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government -- This bill increases the regulation of procedures that member operators
and excavators must follow when providing information to and receiving notification from the free-
access notification system.

B. EFFECT OF PROPOSED CHANGES:
Background

Chapter 93-240, L.O.F., created the “Underground Facility Damage Prevention and Safety Act” (Act),
and is codified at ch. 556, F.S. The purpose of the act is to:

. Aid the public by preventing injury to persons or property and the interruption of services
resulting from damage to an underground facility caused by excavation or demolition
operations;

. Create a not-for-profit corporation comprised of operators of underground facilities in Florida to
administer the provisions of the act;

. Fund the cost of administration through contributions from the member operators for services

provided to the member operators and from charges made to others for services requested and
provided, such as record searches, education or training, and damage prevention activities;

. Reserve to the state the power to regulate any subject matter specifically addressed in the act;
and
. Permit any local law enforcement officer or permitting agency inspector to enforce the act

without the need to incorporate the provisions of the act into any local code or ordinance.

The Act establishes a statewide, one-call notification system. A single toll-free number is provided for
persons to give notification of and intent to engage in excavation or demolition. Section 556.101, F.S.,
states that the purpose of the Act is to prevent injury “to persons and property and the interruption of
services resulting from damage to an underground facility caused by excavation or demolition
operations.”

Creation of a not-for-profit corporation was established pursuant to section 556.101(3)(c), F.S.,
comprised of Florida underground facilities operators (member operators) to administer the chapter
provisions. As a resuit, Sunshine State One-Call of Florida, Inc., (SSOCOF), has been incorporated
since February 1, 1993. The cost of the system is funded “entirely and exclusively” by assessed
contributions from the member operators.

Effect of Bill
The bill amends several sections of the Act.

Section 1

The bill amends s. 556.101(2), F.S., pertaining to the legislative intent, to clarify that the SSOCOF is
only the system administrator, and that SSOCOF is not required or permitted to locate or mark any
underground facilities. Also, the term “permitting agency inspector” is deleted in paragraph (e) of
556.102(3), F.S., and the bill clarifies that at the local level any law enforcement officer, local
government code inspector, or code enforcement officer is permitted to enforce the provisions of the
Act without the need to incorporate these changes into any local code or ordinance.

Section 2
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Obsolete language is removed from s. 556.102(8), F.S. of the bill related to small municipalities
deferred participation in the one-call notification system. Membership for such municipalities became
mandatory on January 1, 2003, and these entities are now included in the definition of “member
operators.”

Section 3

Additional obsolete language is removed from this section related to small municipalities deferred
participation in the one-call notification system. Moreover, language is removed that refers to the
formation of a not-for-profit corporation to administer the provisions of chapter 556, F.S. Sunshine
State One-Call of Florida, Inc. has been incorporated since February 1, 1993 to fulfill this provision.

Section 4

Obsolete language is removed from s. 556.104, F.S., related to small municipalities deferred
participation in the one-call notification system.

Section 5

Procedures for the SSOCOF notification system are outlined in s. 556.105, F.S. The bill amends
several subsections as follows:

A. Section 556.105(1)(a), F.S., narrows the system notification window that is required prior to
beginning any excavation or demolition from not less than “2 nor more than 5” full business days to not
less than “2” full business days, except for an underwater excavation. Also, if available, a valid
electronic address should also be provided to the system to facilitate positive responses. The duration
for the validity of the information provided to the system by an excavator about a proposed excavation
or demolition site is increased from 20 calendar days to 30 days, excluding the date information is
provided to the system, Saturday, Sunday, or legal holidays.

B. Section 656.105(2), F.S., provides that the records of each notification “may not” in lieu of “shall
not,” be transferred from the system except under subpoena.

C. Section 556.105(3), F.S., makes clear that the system shall provide the person making notification
with the names of the member operators in the affected area along with a notn‘" cation number (ticket)
specifying the date and time of the project notification.

D. Section 556.105(4), F.S., is created to inform excavators that upon request the notification number
will be provided to any law enforcement officer, government code inspector, or code enforcement
officer.

E. Also, presently numbered ss. 556.105(4), F.S. through 556.105(11), F.S., are renumbered and
cross-references corrected.

F. Paragraph (b) of s. 556.105(6), F.S., provides that an excavator “may not” in lieu of “shall not,”
demolish in a noticed area until all member operator underground facilities have been marked, located,
or removed. This provision gives excavator discretion to demolish or not demolish in areas not marked
at the noticed site.

G. Presently designated s. 556.105(8)(a), F.S. is deleted. This change removes the provision related
to specific circumstances for direct communication between a member operator and excavator. Also,
obsolete language is deleted in 556.105(8)(b), F.S., related to a positive response system being
implemented by January 1, 2004.
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H. Section 556.105(9), F.S., is created to outline member operator responsibilities after receiving
notification from the system. A member operator of underground facilities has 2 full business days to
provide the system a positive response, indicating the status of operations to protect the facility, or 10
days for an underwater excavation. Further the bill establishes the one-call system as a central
communication hub between excavators and member operators. However, the system is exempt from
any requirement to initiate a positive response to an excavator when an excavator has not provided the
system with a valid electronic address. The bill places the excavator responsible for verifying the
system’s positive response before beginning excavation. Moreover, the excavator becomes
responsible for contacting a member operator, if it knows a member operator has an existing
underground facility in the area, yet the facility is unmarked, and no positive response has been
received by the system.

l. Section 556.105(10), F.S., is amended to read that when an operator marks the horizontal route of
any underground facility it shall be according to the Uniform Color Code for Utilities of the American
Public Works Association.

Section 6

Liability of the member operator, excavator, and system is outlined in s. 556.106, F.S. The bill amends
paragraph (a) of s. 556.106(2), F.S. to correct a cross reference. Further, current language in
paragraphs a-b of s. 556.106(2), F.S. reads as follows:

(2)(a) In the event any person violates s. 556.105(1) or (5), and subsequently,
whether by himself or herself or through the person's employees, contractors,
subcontractors, or agents, performs an excavation or demolition which damages
an underground facility of a member operator, it shall be rebuttably presumed
that such person was negligent. Such person, if found liable, shall be liable for
the total sum of the losses to all member operators involved as those costs are
normally computed. Any damage for loss of revenue and loss of use shall not
exceed $500,000 per affected underground facility, except that revenues lost by
a governmental member operator, which revenues are used to support payments
on principal and interest on bonds, shall not be limited. Any liability of the state
and its agencies and its subdivisions which arises out of this chapter shall be
subject to the provisions of s. 768.28.

(b) If any excavator fails to discharge a duty imposed by the provisions of this
act, such excavator, if found liable, shall be liable for the total sum of the losses
to all parties involved as those costs are normally computed. Any damage for
loss of revenue and loss of use shall not exceed $500,000 per affected
underground facility, except that revenues lost by a governmental member
operator, which revenues are used to support payments on principal and interest
on bonds, shall not be limited.

The bill deletes the term “shall” throughout both paragraphs and replaces it with “may.” The bill also
deletes paragraph (e) of s. 556.106(2), F.S., to remove obsolete language related to nonmember small
cities. The bill adds subsection (6) to provide that the system (SSOCOF) has no duty to mark or locate
underground facilities and nor does a right of recovery exist against the system for failing to do so.
Clarification is added that the system (SSOCOF) is not liable for the failure of a member operator to
comply with the requirements of this act.

Section 7

Section 556.107, F.S. pertains to violations of the Act. The bill amends this section to correct cross
references. It further deletes the term “permitting agency inspector” and replaces it with “government
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code inspector” and “code enforcement officer.” These two new terms, along with the current language
“local or state law enforcement officer”, specify the enforcement for this chapter.

Section 556.107(1), F.S. reads in part:
(1) NONCRIMINAL INFRACTIONS.—

(a) Violations of the following provisions are noncriminal infractions:

1. Section 556.105(1), relating to providing required information.

2. Section 556.105(5), relating to the avoidance of excavation.

3. Section 556.105(10), relating to the need to stop excavation or demoilition.

4. Section 556.105(11), relating to the need to cease excavation or demolition
activities.

5. Section 556.105(4)(b) and (c) relating to identification of underground
facilities, if a member operator does not mark an underground facility, but not if a
member operator marks an underground facility incorrectly.

Paragraph (c) of s. 556.107(1), F.S. reads in part;

Any excavator or member operator who commits a noncriminal infraction under
paragraph (a) may be required to appear before the county court. The civil penalty
for any such infraction is $250, except as otherwise provided in this section.

The bill amends paragraph (c) to add fees and court costs to the civil penalty. It is unclear what fees
this bill is referring to, whether they are attorney fees or administrative fees, etc. This bill also provides
that if a local law enforcement officer, local government code inspector, or code enforcement officer.
issues the citation, an 80/20 split of the collected penalty occurs. Eighty percent goes to the local
government that employs the local citing officer and 20% is retained by the clerk of court for
administrative costs in addition to other fees or court costs. This bill takes 80% of the $250 fine that
would go into the fine and forfeiture fund, and authorizes the clerk to distribute it to the local
government entity whose employee issued the citation. The clerk will distribute the other 20% into the
fine and forfeiture fund as required by s. 142.01, F.S." If a state law enforcement officer issues the
citation, the amount collected by the clerk shall be retained by the clerk for deposit into the fine and
forfeiture fund established by s. 142.01, F.S.

Paragraph (d) of s. 556.107(1), F.S. reads in part:

(d) Any person cited for an infraction under paragraph (a), unless required to
appear before the county court, may:

1. Post a bond, which shall be equal in amount to the applicable civil penalty;
The bill amends paragraph (d) to add fees and court cost to the bond amount.

Paragraph (e) of s. 556.107(1) reads in part:

e) Any person charged with a noncriminal infraction under paragraph (a), unless
required to appear before the county court, may:

1. Pay the civil penalty, in lieu of appearance, either by mail or in person, within
10 days after the date of receiving the citation;

' 142.01 Fine and forfeiture fund; clerk of the circuit court.—There shall be established by the clerk of the circuit court in
each county of this state a separate fund to be known as the fine and forfeiture fund for use by the clerk of the circuit court

in performing court-related functions.
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The bill amends paragraph () to add fees and court cost to the civil penalty and payment is due within
30 days in lieu of 10 days.

Paragraph (f) of s. 556.107(1), F.S. reads:

(f) Any person electing to appear before the county court or who is required to
appear shall be deemed to have waived the limitations on the civil penalty
specified in paragraph (c). The court, after a hearing, shall make a determination
as to whether an infraction has been committed. If the commission of an
infraction has been proven, the court may impose a civil penalty not to exceed
$5,000. In determining the amount of the civil penalty, the court may consider
previous noncriminal infractions committed.

The bill amends paragraph (f) to add court costs to the civil penalty.

The bill creates paragraph (i) in s. 556.107(1) to provide that the SSOCOF may, at its own expense
retain legal representation as assistance in county court proceedings pertaining to citations issued
under this section. SSOCOF may appear in infraction cases appealed to the circuit court, and the
appellant in such appeals shall timely notify SSOCOF of appeals under this section.

Section 556.107(2), F.S. reads in part:

(2) MISDEMEANORS.—Any person who knowingly and willfully removes or
otherwise destroys the valid stakes or other valid physical markings described in
s. 556.105(4)(b) and (c) used to mark the horizontal route of an underground
facility commits a misdemeanor. . . For purposes of this subsection, stakes or
other nonpermanent physical markings are considered valid for 20 calendar
days. . .

The bill amends this section to extend information validity from 20 days to 30 days.

Section 8

Exemptions to the notification requirements are in s. 556.108, F.S. The section reads in part:

556.108 Exemptions.—The notification requirements provided in s. 556.105(1) do not apply to:
(4) Any excavation of 18 inches or less for:

(a) Surveying public or private property by surveyors or mappers as defined in
chapter 472, excluding marked rights-of-way, marked easements, or permitted
uses where marked, provided mechanized equipment is not used in the process
of such surveying and the surveying is performed in accordance with the practice
rules established under s. 472.027;

The bill amends paragraph (a) to include services performed by a pest control licensee under chapter
482, F.S., (Pest Control)

The bill creates paragraph (c) also in the exemption section for locating, repairing, connecting,
adjusting, or routine maintenance of a private or public utility facility by an excavator, if mechanized
equipment is not used.

Subsection (6) is created to provide an exemption for any excavation or related maintenance activity by
a water control district created pursuant to Chapter 298, F.S., or special act provided:

(a) The activity is performed by a district employee; (b) The activity is performed within a district right-
of-way or on district owned lands; (c) The district has required permits for all underground or
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underwater facilities and maintains maps and locations of permitted underground or underwater
facilities; and (d) all member operators’ facilities within district rights-of-way or on district-owned lands
are required to be permanently marked.

Section 9

This act shall take effect October 1, 2006.

C. SECTION DIRECTORY:
Section 1 amends s. 556.101, F.S., relating to legislative intent.

Section 2 amends s. 556.102(8), F.S, relating to obsolete language for small municipalities and amends
the definition of “member operator.”

Section 3 amends s. 556.103(1), F.S., relating to obsolete language and the creation of a not-for-profit
corporation.

Section 4 amends s. 556.104, F.S., relating to obsolete language.
Section 5 amends s. 115,105, F.S., relating to procedures.

Section 6 amends s. 556.106, F.S., relating to the liability of the member operator, excavator, and
system.

Section 7 amends s. 556.107, F.S., relating to violations.
Section 8 amends s. 556.108(4), F.S., relating to exemptions.
Section 9 provides an effective date of October 1, 2006.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill will have a negative fiscal impact on state revenues due to the provision in the bill allowing
money that would normally go into the fine and forfeiture fund to be directed to local government
bodies under certain circumstances. An exact amount of increased revenue is unable to be
determined due to the unknown number of citations that will be issued by state officials.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

This bill will have an undetermined positive fiscal impact on local government revenues due to the
provision in the bill allowing fines that normally go into the fine and forfeiture fund to be directed to
the local government entity that issued the citation. An exact amount is unable to be determined
due to the unknown number of citations that will be issued by local government entities.

2. Expenditures:
None.
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DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

FISCAL COMMENTS:
None.

ill. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. The bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:
None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On February 21, 2006, the Committee on Utilities and Telecommunications adopted two amendments. The
amendments made the following revisions to the bill:

Provides that the civil penalty collected from citations issued by a state law enforcement officer shall be
retained by the clerk of court and deposited into the fine and forfeiture fund established pursuant to s.
142.01.

For any person charged with a noncriminal infraction under paragraph (a) of s. 556.107(1), unless
required to appear before the county court, the amendment increase the timeframe for payment from
10 days to 30 days.

Creates a notification exemption for services performed by a pest control licensee under chapter 482
for excavation of 18 inches or less if mechanized equipment is not used.

Creates a notification exemption for any excavation or related maintenance activity by a water control
district created pursuant to Chapter 298, F.S., or special act, provided specific criteria are met.
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CHAMBER ACTION

1| The Utilities & Telecommunications Committee recommends the

2| following:

3

4 Council/Committee Substitute

5 Remove the entire bill and insert:

6 A bill to be entitled

7 An act relating to damage prevention and safety for

8 underground facilities; amending s. 556.101, F.S.;

9 providing legislative intent that Sunshine State One-Call
10 of Florida, Inc., is not required or permitted to locate
11 or mark underground facilities; amending s. 556.102, F.S.;
12 redefining the term "member operator" to remove an
13 exception for a small municipality that elects not to
14 participate in the notification system; amending ss.

15 556.103 and 556.104, F.S.; deleting provisions exempting a
16 small city from membership in the Sunshine State One-Call
17 of Florida, Inc.; amending s. 556.105, F.S.; requiring

18 that specified information be placed in the excavation

19 notification system; providing an exception for underwater
20 excavations; providing that the information is valid for
21 30 calendar days; requiring that a notification number

22 assigned to an excavator be provided to a law enforcement
23 officer, government code inspector, or code enforcement
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24 officer upon request; requiring that a member operator
25 respond to the system within a specified time indicating
26 the status of its facility protection operations;
27 requiring the corporation to establish a communication
28 system between member operators and excavators; requiring
29 an excavator to verify the system's positive responses
30 before beginning excavation; requiring operators to use a
31 specified color-code manual; amending s. 556.106, F.S.;
32 providing that the notification system has no duty to and
33 may not mark or locate underground facilities; providing
34 that a person has no right of recovery against the
35 notification system for failing to mark or locate
36 underground facilities; providing that the system is not
37 liable for the failure of a member operator to comply with
38| - the requirements of the act; amending s. 556.107, F.S.;
39 correcting cross-references; providing for the
40 distribution of civil penalties; revising procedures for
41 disposition of citations; authorizing the corporation to
42 retain legal counsel to represent the corporation in
43 certain legal proceedings; amending s. 556.108, F.S.;
44 providing that certailn excavations are exempt from
45 mandatory location notification if mechanized equipment is
46 not used; exempting pest control services and certain
47 activities by a water control district under certain
48 circumstances; providing an effective date.
49
50| Be It Enacted by the Legislature of the State of Florida:
51
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52 Section 1. Section 556.101, Florida Statutes, is amended
53| to read:

54 556.101 Short title; legislative intent.--

55 (1) This act may be cited as the "Underground Facility

56| Damage Prevention and Safety Act."

57 (2) It is the intent of the Legislature to provide access
58| for excavating contractors and the public to provide

59| notification to the system of their intent to engage in

60| excavation or demolition. This notification system shall provide
61| the member operators an opportunity to identify and locate their

62| underground facilities. Under this notification system, Sunshine

63 State One-Call of Florida, Inc., is not required or permitted to

64| locate or mark underground facilities.

65 (3) It is the purpose of this act to:

66 (a) Aid the public by preventing injury to persons or

67| property and the interruption of services resulting from damage
68| to an underground facility caused by excavation or demolition
69| operations.

70 (b) Create a not-for-profit corporation comprised of

71| operators of underground facilities in this state to administer
72| +theprovisions—ef this act.

73 (c) Fund the cost of administration through contributions
74| from the member operators for services provided to the member
75| operators and from charges made to others for services requested
76 and provided, such as record searches, education or training,
77| and damage prevention activities.

78 (d) Reserve to the state the power to regulate any subject

79| matter specifically addressed in this act.
Page 3 of 20
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80 (e) Permit any local law enforcement officer, local

81| government code inspector, or code enforcement officer er

82| permitting ageney inspeector to enforce this act without the need

83| to incorporate the provisions of this act into any local code or

84| ordinance.

85 (4) It is not the purpose of this act to amend or void any
86| permit issued by a state agency for placement or maintenance of
87| facilities in its right-of-way.

88 Section 2. Subsection (8) of section 556.102, Florida

89| Statutes, is amended to read: '

90 556.102 Definitions.--As used in this act:

91 (8) "Member operator" means any person who furnishes or

92 transports materials or services by means of an underground

93, facility execept—a small -munieipality that has—eleected net—to

94 paf%ieipa%e—iﬁ—%he~eﬁe—ea%%—ﬁe%ifiea%ée&—sys%em—ﬂ%%ﬂkkﬂaﬁﬂer

95 set—forth in—s—556-1063-({1).

96 Section 3. Subsection (1) of section 556.103, Florida

97| Statutes, is amended to read:

98 556.103 Creation of the corporation; establishment of the
99| board of directors; authority of the board; annual report.--

100 (1) The "Sunshine State One-Call of Florida, Inc." is

101| hereby created as a not-for-profit corporation. Each operator of
102| an underground facility in this state shall be a member of the
103| corporation and shall use and participate in the system,—exeept
104
105
106
107
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108| I893. The corporation shall administer the provisions of this
109| act. The corporation shall exercise its powers through a board
110| of directors established pursuant to this section.

111 Section 4. Section 556.104, Florida Statutes, is amended
112| to read:

113 556.104 Free-access notification system.--The corporation
114| shall maintain a free-access notification system. Any person who
115| furnishes or transports materials or services by means of an

116| underground facility in this state shall participate as a member

117| operator of the system exceptthat o small eity as defirned in s
118 120-52-mayelect notto partieipate—in—the-system—in-the manner
119, set—forthin g 556-3083{1}. The purpose of the sgystem is to

120, receive notification of planned excavation or.demolition

121| activities and to notify member operators of the sueh planned
122| excavation or demolition activities. The system shall provide a
123| single toll-free telephone number within this state which

124| excavators can use to notify member operators of planned

125| excavation or demolition activities, and the system may also
126| provide additional modes of access at no cost to the user.

127 Section 5. Section 556.105, Florida Statutes, is amended
128 to read:

129 556.105 Procedures.--

130 (1) (a) Not less than 2 mer—mere—than——5 full business days
131, before beginning any excavation or demolition, except an

132 excavation beneath the waters of the state, an excavator shall

133| provide the following information through the system:
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134 1. The name of the individual who provided notification
135 and the name, address, including the street address, city,

136 state, zip code, and telephone number of her or his employer.
137 2. The name and telephone number of the representative for

138 the excavator, and a valid electronic address to facilitate a

139| positive response by the system should be provided, if

140| available.

141 3. The county, the city or closest city, and the street
142| address or the closest street, road, or intersection to the
143| location where the excavation or demolition is to be performed,
144| and the comnstruction limits of the excavation or demolition.
145 4. The commencement date and anticipated duration of the
146| excavation or demolition.

147 5. Whether machinery will be used for the excavation or

148 demolition.

149 6. The person or entity for whom the work is to be done.
150 7. The type of work to be done.

151 8. The approximate depth of the excavation.

152 (b) The excavator shall provide the suek information by

153| notifying the system through its free-access notification system
154| during business hours, as determined by the corporation, or by
155| such other method as authorized by the corporation. Any

156| notification received by the system at any time other than

157| during business hours shall be considered to be received at the
158| beginning of the next business day.

159 (¢) Information provided by an excavator is shall-be

160| <considered valid for 30 a—perieodof 206 calendar days after the

l6l| eaeh date such information is provided to the system. In
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162| computing the period for which information furnished is

163| econsidered valid, the date the notice is provided is shait not
164| be counted, but the last day of the sueh period shall be counted
165| unless it is a Saturday, Sunday, or a legal holiday, in which
166| event, the period runs shall—rum until the end of the next day
167| that whiek is not a Saturday, Sunday, or a legal holiday.

168 (2) Each notification by means of the system shall be

169, recorded to document compliance with this act. Such record may
170 be méde by means of electronic, mechanical, or any other method
171| of all incoming and outgoing wire and oral communications

172 concerning location requests in compliance with chapter 934. The
173| Sueh records shall be kept for a—pexriedeoef 5 years and, upon

174| written request, shall be available to the excavator making the
175, request, the member operator intended to receive the request,
176| and their agents. However, custody of the records may shaid not
177| be transferred from the system except under subpoena.

178 (3) The system shall provide the person who provided

179| notification with the names of the member operators who shall
180| will be advised of the notification and a notification number
181| that whieh specifies the date and time of the notification.

182 (4) The notification number provided to the excavator

183| under this section shall be provided to any law enforcement

184 officer, government code inspector, or code enforcement officer

185| upon request.

186 (5)44> All member operators within the defined area of a

187| proposed excavation or demolition shall be promptly notified

188, through the system, except that member operators with state-

189| owned underground facilities located within the right-of-way of
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190| a state highway need not be notified of excavation or demolition
191) activities and are under no obligation to mark or locate the

192 sueh facilities.

193 (a) When an excavation site cannot be described in

194 information provided under subparagraph (1) (a)3. with sufficient
195, particularity to enable the member operator to ascertain the

196| excavation site, and if the excavator and member operator have
197| not mutually agreed otherwise, the excavator shall premark the
198| proposed area of the excavation before a member operator is

199| required to identify the horizontal route of its underground

200| facilities in the proximity of any excavation. However,

201| premarking is not required for any excavation that is over 500
202| feet in length and is not required where the premarking could
203| reasonably interfere with traffic or pedestrian control.

204 (b) If a member operator determines that a proposed

205| excavation or demolition is in proximity to or in conflict with
206 an underground facility of the member operator, except a

207| facility beneath the waters of the state, which is governed by
208| paragraph (c), the member operator shall identify the horizontal
209| route by marking to within 24 inches from the outer edge of

210| either side of the underground facility by the use of stakes,
211| paint, flags, or other suitable means within 2 full business

212| days after the time the notification is received under

213]| subsection (1). If the member bperator is unable to respond

214| within such time, the member operator shall communicate with the
215| person making the request and negotiate a new schedule and time
216| that is agreeable to, and should not unreasonably delay, the

217 excavator.
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218 (c) If a member operator determines that a proposed

219| excavation is in proximity to or in conflict with an underground
220 facility of the member operator beneath the waters of the state,
221| the member operator shall identify the estimated horizontal

222| route of the underground facility, within 10 business days,

223| using marking buoys or other suitable devices, unless directed
224| otherwise by an agency having jurisdiction over the waters of
225| the state under which the member operator's underground facility
226| 1is located.

227 (d) When excavation is to take place within a tolerance
228 zone, an excavator shall use increased caution to protect

229| underground facilities. The protection requires hand digging,
230| pot holing, soft digging, vacuum excavation methods, or other
231| similar procedures to identify underground facilities. Any use
232| of mechanized equipment within the tolerance zone must be

233| supervised by the excavator.

234 (6) (a) 5)++4a> An excavator shall avoid excavation in the
235| area described in the notice given under pursuant—te subsection
236 (1) until each member operator underground facility has been

237, marked and located or until the excavator has been notified that
238 no member operator has underground facilities in the area

239| described in the notice, or for the time allowed for markings
240, set forth in paragraphs (5) (b) 434} and (c), whichever occurs
241} first. If a member operator has not located and marked its

242| underground facilities within the time allowed for marking set
243, forth in paragraphs (5) (b) 4} and (c), the excavator may

244, proceed with the excavation, if previded the excavator does so

245, with reasonable care+ and if previded;—further;that detection
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246| equipment or other acceptable means to locate underground

247| facilities are used.

248 (b) An excavator may shall not demolish in the area

249| described in the notice given under pursuvant—te subsection (1)
250| until all member operator underground facilities have been

251| marked and locateds or removed.

252 (7) (a)46++4a)> A member operator that states that it does
253| not have accurate information concerning the exact location of
254| its underground facilities i1s exempt from the requirements of
255| paragraphs (5) (b) {434k} and (c), but shall provide the best

256| available information to the excavator in order to comply with
257| the requirements of this section. An excavator is not liable for
2581 any damage to an underground facility under the exemption in

259| this subsection if the excavation or demolition is performed

260| with reasonable care and detection equipment or other acceptable
261| means to locate underground facilities are used.

262 (b) A member operator may not exercise the exemption

263| provided by this subsection if the member operator has

264| underground facilities that have not been taken out of service
265| and that are locatable using available designating technologies
266| to locate underground facilities.

267 (8) (a)H+ta)> If extraordinary circumstances exist, a

268| member operator shall notify the system of the member operator's
269| inability to comply with this section. For the purposes of this
270 gsection, the term "extraordinary circumstances" means

271| circumstances other than normal operating conditions that which
272| exist and make it impractical for a member operator to comply

273| with the-prewvisiens—ef this act. After the system has received
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274| notification of a member operator's inability to comply, the
275| system shall make that information known to excavators who

276| subsequently notify the system of an intent to excavate. The
277| wmember operator is relieved of responsibility for compliance
278| under the law during the period that the extraordinary

279| circumstances exist and shall promptly notify the system when
280| the extraordinary circumstances cease to exist.

281 (b) During the period when extraordinary circumstances
282| exist, the system shall remain available during business hours
283| to provide information to governmental agencies, member

284 | operators affected by the extraordinary circumstances, and

285| member operators who can provide relief to the affected parties,
286| unless the system itself has been adversely affected by

287| extraordinary circumstances.

288 (9) (a) After receiving notification from the system, a

289| member operator shall provide a positive response to the system

290| within 2 full business days, or 10 such days for an underwater

291| excavation, indicating the status of operations to protect the

292, facility.
293
294
295
296
297
298
299
300

301| member-operaterif a faeility is notmarked-
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302 (b) The system shall establish and maintain a process to

303| facilitate a positive-response communication between member

304 operators and excavators. The system is exempt from any

305| regquirement to initiate a positive response to an excavator when

306| an excavator does not provide a valid electronic address to

307| facilitate a positive response by the system.

308 (¢) An excavator shall verify the system's positive

309| responses before beginning excavation. If an excavator knows

310| that an existing underground facility of a member operator is in

311 the area, the excavator must contact the member operator if the

312| facility is not marked and a positive response has not been

313| received by the system. The systemshall implement—procedures

314| for peositive response by January 12064~
315 (10)49 A member operator shall use the "Uniform Color

316| Code for Utilities" recommended guidelinesfor-uniform-temporary
317 mafkE%}{é—Hﬂdeﬂﬁ%Hﬁé—E%ﬁﬂ&£ie&ﬁH%appﬁ%ﬁ%Fby—H%}%ﬁﬁ&é%y
318| Loeatien and Coordinating Couneil of the American Public Works

319| Association when marking the horizontal route of any underground

320, facility of the operator.

321 (11)+436+ Before Prier—+te or during excavation or

322| demolition, if the marking of the horizontal route of any

323| facility is removed or is no longer visible, the excavator shall
324| stop excavation or demolition activities in the vicinity of the
325| facility and shall notify the system to have the route remarked.
326 (12)433)> If any contact with or damage to any pipe, cable,

327| or its protective covering, or any other underground facility

328| occurs, the excavator causing the contact or damage shall

329| immediately notify the member operator. Upon receiving notice,
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330| the member operator shall send personnel to the location as soon
331| as possible to effect temporary or permanent repair of the

332| contact or damage. Until such time as the contact or damage has
333| been repaired, the excavator shall cease excavation or

334| demolition activities that may cause further damage to such

335| underground facility.

336 Section 6. Subsection (2) of section 556.106, Florida

337 Statutes, is amended, present subsection (6) is redesignated as
338| subsection (7) and amended, and a new subsection (6) is added to
339, that section, to read:

340 556.106 Liability of the member operator, excavator, and
341| system.--

342 (2) (a) If a In—the—event—any person violates s. 556.105(1)
343 or (6)+45), and subsequently, whether by himself or herself or
344| through the person's employees, contractors, subcontractors, or
345| agents, performs an excavation or demolition that whiek damages
346 an underground facility of a member operator, it is shall-be

347| rebuttably presumed that the sueh person was negligent. The Sueh
348| person, if found liable, is shall-—be liable for the total sum of
349| the losses to all member operators involved as those costs are
350| normally computed. Any damage for loss of revenue and loss of
351| use may shall not exceed $500,000 per affected underground

352| facility, except that revenues lost by a governmental member

353| operator whose—whieh revenues are used to support payments on
354| principal and interest on bonds may+—shkall not be limited. Any
355| liability of the state and its agencies and its subdivisions

356 which arises out of this chapter is shall-be subject to the

357| provisions of s. 768.28.
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358 (b) If any excavator fails to discharge a duty imposed by
359| the provisions of this act, the sueh excavator, if found liable,
360| is shalli-—be liable for the total sum of the losses to all

361| parties involved as those costs are normally computed. Any

362| damage for loss of revenue and loss of use may shald not exceed
363| $500,000 per affected underground facility, except that revenues
364| lost by a governmental member operator whose;—whieh revenues are
365| used to support payments on principal and interest on bonds may+
366| shall not be limited.

367 (¢) Any liability of the state, its agencies, or its

368| subdivisions which arises out of this act is shall—be subject to
369| the provisions of s. 768.28.

370 (d) Obtaining information as to the location of an

371 underground facility from the member operator as required by

372| this act does not excuse any excavator from performing an

373| excavation or demolition in a careful and prudent manner, based
374| on accepted engineering and construction practices, and it =ner
375| does not it excuse the sueh excavator from liability for any

376| damage or injury resulting from any excavation or demolition.
377 +{e)r—Whenanexeavator-knowsor should knew of the presence
378 113 ' !
379| 4n-s+—3120-52, he or she-chall make reasonable—effortstocontact
380| thesmall—eity that ownsor operates—that faeility prier—te

381l| eommeneinganexcavation eor demoltition—

382 (6) The system does not have a duty to mark or locate

383 underground facilities and may not do so, and a right of

384| recovery does not exist against the system for failing to mark

385| or locate underground facilities. The system is not liable for
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386| the failure of a member operator to comply with the requirements

387 of this act.

388 (7)46)> BAn excavator who performs any excavation with hand
389 tools under pursuant—te s. 556.108(5) is liable for any damage
390, to any operator's underground facilities damaged during such
391| excavation.

392 Section 7. Section 556.107, Florida Statutes, is amended
393 to read:

394 556.107 Violations.--
395 (1) NONCRIMINAL INFRACTIONS.--
396 (a) Violations of the following provisions are noncriminal

397! infractions:
398 1. Section 556.105(1), relating to providing required

399 information.

400 2. Section 556.105(6) 55616545}, relating to the

401| avoidance of excavation.

402 3. Section 556.105(11) 556-365{36), relating to the need
403| to stop excavation or demolition.

404 4. Section 556.105(12) 556105431}, relating to the need

405 to cease excavation or demolition activities.
406 5. Section 556.105(5) (b) 556-3088{4)}+{b)> and (c) relating to

407| identification of underground facilities, if a member operator

408| does not mark an underground facility, but not if a member
408| operator marks an underground facility incorrectly.

410 (b) Any excavator or member operator who commits a
411| noncriminal infraction under paragraph (a) may be issued a

412| citation by any local or state law enforcement officer,

413| government code inspector, or code enforcement officer
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414, permitting ageney inspeetor, and the issuer of a citation may

415 require an amy excavator to cease work on any excavation or not
416| start a proposed excavation until there has been compliance with
417| the provisions of this act. Citations may be issued to any

418| employee of the excavator or member operator who is directly

419| involved in the noncriminal infraction.

420 (c) Any excavator or member operator who commits a

421| noncriminal infraction under paragraph (a) may be required to
422| appear before the county court. The civil penalty for any such

423 infraction is $250 plus fees and court costs, except as

424| otherwise provided in this section. If a citation is issued by a

425| local law enforcement officer, a local government code

426| 1inspector, or a code enforcement officer, 80 percent of the

427| c¢ivil penalty collected by the clerk of the court shall be

428| distributed to the local governmental entity whose employee

429| issued the citation and 20 percent of the penalty shall be

430| retained by the clerk to cover administrative costs, in addition

431| to other fees or court costs. If a citation is issued by a state

432| law enforcement officer, the civil penalty collected by the

433| clerk shall be retained by the clerk for deposit into the fine

434| and forfeiture fund established pursuant to s. 142.01. Any

435| person who fails to appear or otherwise properly respond to a
436, citation issued pursuant to paragraph (d) shall, in addition to
437 the citation, be charged with the offense of failing to respond
438| to such citation and, upon conviction, commits beguiltyeof a
439| misdemeanor of the second degree, punishable as provided in s.

440 775.082 or s. 775.083. A written warning to this effect shall be
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441| provided at the time any citation is issued pursuant to

442| paragraph (b).

443 (d) Any person cited for an infraction under paragraph
444 (a), unless required to appear before the county court, may:
445 1. Post a bond, which shall be equal in amount to the

446| applicable civil penalty plus fees or court costs; or

447 2. 8ign and accept a citation indicating a promise to
448| appear before the county court.
449

450| The person issuing the citation effieer may indicate on the

451, citation the time and location of the scheduled hearing and

452| shall indicate the applicable civil penalty.

453 (e) Any person charged with a noncriminal infraction under
454| paragraph (a), unless required to appear before the county

455 court, may:

456 1. Pay the civil penalty plus fees and court costs, in

457| 1lieu of appearance, either by mail or in person, within 30 6
458| days after the date of receiving the citation; or

459 2. Forfeit bond, if a bond has been posted, by not

460| appearing at the designated time and location.

461
462| If the person cited follows either of the above procedures, she
463| or he is shall-be deemed to have admitted to committing the

464| infraction and to have waived the right to a hearing on the

465| issue of commission of the infraction. The Suek admission may be
466| used as evidence in any other proceeding under this act.

467 (f) Any person electing to appear before the county court

468| or who is required to appear shall be deemed to have waived the
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469! limitations on the civil penalty specified in paragraph (c). The
470] court, after a hearing, shall make a determination as to whether
471 an infraction has been committed. If the commission of an

472| infraction has been proven, the court may impose a civil penalty

473| not to exceed $5,000 plus court costs. In determining the amount

474| of the civil penalty, the court may consider previous

475| noncriminal infractions committed.

476 (g) At a hearing under this chapter, the commission of a
477, charged infraction must be proven by a preponderance of the

478| evidence.

479 (h) If a person is found by the hearing official to have
480| committed an infraction, the sueh person may appeal that finding
481| to the circuit court.

482 (i) Sunshine State One-Call of Florida, Inc., may, at its

483 own cost, retain an attorney to assist in the presentation of

484| relevant facts and law in the county court proceeding pertaining'

485| to the citation issued under this section. The corporation may

486| also appear in any case appealed to the circuit court if a

487| county court finds that an infraction of the chapter was

488| committed. An appellant in the circuit court proceeding shall

489| timely notify the corporation of any appeal under this section.

490 (2) MISDEMEANORS.--Any person who knowingly and willfully

491| removes or otherwise destroys the valid stakes or other wvalid
492| physical markings described in s. 556.105(5) (b) s—556-1654){b}

493| and (c¢) used to mark the horizontal route of an underground

494| facility commits a misdemeanor of the second degree, punishable

495| as provided in s. 775.082 or s. 775.083. For purposes of this

496| subsection, stakes or other nonpermanent physical markings are
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497| considered valid for 30 26 calendar days after information is
498| provided to the system under s. 556.105(1) (c).

499 Section 8. Subsections (4) and (5) of section 556.108,
500 Florida Statutes, are amended, and subsection (6) is added to
501| that section, to read:

502 556.108 Exemptions.--The notification requirements

503| provided in s. 556.105(1) do not apply to:

504 (4) Any excavation of 18 inches or legss for:

505 (a) Surveying public or private property by surveyors or

506| mappers as defined in chapter 472 and services performed by a

507| pest control licensee under chapter 482, excluding marked

508| rights-of-way, marked easements, or permitted uses where marked,
509| 1if prewvided mechanized equipment is not used in the process of

510| such surveying or pest control services and the surveying or

511| pest control gservices are is performed in accordance with the

512| practice rules established under s. 472.027 or s. 482.051,

513| respectively; eox

514 (b) Maintenance activities performed by a state agency and
515| its employees when such activities are within the right-of-way
516| of a public road; however, previded, if a member operator has
517| permanently marked facilities on such right-of-way, re

518, mechanized equipment may not be used without first providing

519, notification; or

520 (c) Locating, repairing, connecting, adjusting, or routine

521| maintenance of a private or public utility facility by an

522| excavator, if mechanized equipment is not used.

523 (5) Any excavation with hand tools by a member operator or

524| an agent of a member operator for:
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525 (a) Locating, repairing, connecting, or protecting, or
526| routine maintenance of, the member operator's underground

527 facilities; or

528 (b) The extension of a member operator's underground
529| facilities onto the property of a person to be served by such
530 facilities.

531
532| +e)>—The exemption provided in this subsection paragraphs—a)
533| and—{b} is limited to excavations to a depth of 30 inches if the

534| right-of-way has permanently marked facilities of a company
535| other than the member operator or its agents performing the
536 excavation. “

537 (6) Any excavation or related maintenance activity by a

538| water control district created under chapter 298 or by special

539| act if all of the following conditions are met:

540 (a) The activity is performed by a district employee.

541 (b) The activity is performed within a district right-of-

542| way or on district-owned lands.

543 (c) The district has required permits for all underground

544| or underwater facilities and maintains maps and locations of

545| permitted underground or underwater facilities.

546 (d) All member operators' facilities within district

547| rights-of-way or on district-owned lands are required to be

548 permanently marked.

549 Section 9. This act shall take effect October 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 1 (for drafter’s use only)
Bill No. HB 0789 CS

COUNCIL/COMMITTEE ACTION

ADOPTED /Ny “i .

ADOPTED AS AMENDED (/N

ADOPTED W/O OBJECTION __(Y/N)

FAILED TO ADOPT __(Y/N)

WITHDRAWN __{(Y/N)

OTHER -

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Murzin offered the following:

Amendment (with title amendments)
Between line(s) 84 and 85 insert:

(f) Foster the awareness of federal laws and regulations

that promote safety with respect to underground facilities,

including, but not limited to, the Federal Pipeline Safety Act

of 1968, as amended, the Pipeline Safety Improvement Act of

2002, OSHA Standard 1926.651, and the National Electric Safety

Code, ANSI C-2, by requiring and facilitating the advance notice

of activities by those who engage in excavation or demolition

operations.

================ T I TLE AMEDNDDMEN T ========s=s====
Remove line 11 and insert:

or mark underground facilities; providing purpose of the

Underground Facility Damage Prevention and Safety Act; amending

s. 556.102, F.S.;
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 2 (for drafter’s use only)
Bill No. HB 0789 CsS

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION __ {Y/N)

FAILED TO ADOPT __{(Yy/N)

WITHDRAWN (/N

OTHER L

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Murzin offered the following:

Amendment
Remove line 389 and insert:
tools under s. 556.108(4) (c) or pursuwant—te s. 556.108(5) 1is

liable for any damage
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 3 (for drafter’s use only)

Bill No. HB 0789 Cs
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N) 5
ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/0O OBJECTION __(Y/N)

FAILED TO ADOPT __ (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Murzin offered the following:

Amendment

Remove line(s) 417-419 and insert:
the provisions of this act. Citations §Q§l; may be hand-
delivered 4sswed to any employee of the excavator or member
operator who is direetity involved in the non-criminal

infraction. The citation shall be issued in the name of the

excavator or member operator, whichever is applicable.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 4 (for drafter’s use only)
Bill No. HB 0789 CsS
COUNCIL/COMMITTEE ACTION

ADOPTED __(¥/nN) fif/
ADOPTED AS AMENDED (/N

ADOPTED W/O OBJECTION /Ny

FAILED TO ADOPT /Ny

WITHDRAWN __(Y/N)

OTHER L

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Murzin cffered the following:

Amendment
Remove line(s) 423-456 and insert:

infraction is $250 plus court costs, except as otherwise

provided in this section. If a citation is issued by a local law

enforcement officer, a local government code inspector, or a

code enforcement officer, 80 percent of the civil penalty

collected by the clerk of the court shall be distributed to the

local governmental entity whose employee issued the citation and

20 percent of the penalty shall be retained by the clerk to

cover administrative costs, in addition to other court costs. If

a citation is issued by a state law enforcement officer, the

civil penalty collected by the clerk shall be retained by the

clerk for deposit into the fine and forfeiture fund established

pursuant to s. 142.01. Any person who fails to appear or

otherwise properly respond to a citation issued pursuant to
paragraph (d) shall, in addition to the citation, be charged
with the offense of failing to respond to such citation and,

upon conviction, commits be—guidty—of a misdemeanor of the
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 4 (for drafter’s use only)
second degree, punishable as provided in s. 775.082 or s.
775.083. A written warning to this effect shall be provided at
the time any citation is issued pursuant to paragraph (bj.

(d) Any person cited for an infraction under paragraph
(a), unless required to appear before the county court, may:

1. Post a bond, which shall be equal in amount to the

applicable civil penalty plus court costs; or

2. Sign and‘accept a citation indicating a promise to

appear before the county court.

The person issuing the citation effieer may indicate on the

citation the time and location of the scheduled hearing and
shall indicate the applicable civil penalty.

(e) Any person charged with a noncriminal infraction under
paragraph (a), unless required to appear before the county

court, may:

1. Pay the civil penalty plus court costs, in
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 5 (for drafter’s use only)
Bill No. HB 0789 Cs
COUNCIL/COMMITTEE ACTION

ADOPTED — (Y/N)

ADOPTED AS AMENDED __ (Y/N)

ADOPTED W/O OBJECTION __(Y/n)

FAILED TO ADOPT (/N

WITHDRAWN (/N

OTHER -

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Murzin offered the following:

Amendment (with directory and title amendments)
Remove line(s) 504-522 and insert:
(1) Any excavation or demolition performed by the owner of

@ single-family residential property, not including property

that is subdivided or is to be subdivided intoc more than one

single-family residential property; or for such owner by a

member operator when such excavation or demolition is made
entirely on such land, and only up to a depth of 10 inches;
provided due care is used and there is no encroachment on any
member operator's right-of-way, easement, or permitted use.

(4) Any excavation of 18 inches or less for:

(a) Surveying public or private property by surveyors or

mappers as defined in chapter 472 and services performed by a

pest control licensee under chapter 482, excluding marked

rights-of-way, marked easements, or permitted uses where marked,
if previded mechanized equipment is not used in the process of

such surveying or pest control services and the surveying or

pest control services are +s performed in accordance with the
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 5 (for drafter’s use only)

practice rules established under s. 472.027 or s. 482.051,

respectively; er

(b) Maintenance activities performed by a state agency and
its employees when such activities are within the right-ef-way
of a public road; however, previded; if a member operator has
permanently marked facilities on such right-of-way, =ae
mechanized equipment may not be used without first providing
-notification; or

(c) Locating, repairing, connecting, adjusting, or routine

maintenance of a private or public underground facility by an

excavator, if the excavator is performing such work for the

current owner or future owner of the underground facility and if

mechanized equipment is not used.

=========== D I RECTORY AMENDMENT =======—==
Remove line 499 and insert:

Section 8. Subsections (1), (4), and (5) of section
556.108,

s=============== T I TLE AMENDNUDMENT =============
Remove line 44 and insert:

providing for excavation or demolition performed by the owner of

a single-family residential property; providing that certain

excavators are exempt from
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 907 Liens for Recovering, Towing, or Storing Vehicles and Vessels
SPONSOR(S): Machek , Allen
TIED BILLS: None IDEN./SIM. BILLS: SB 1218

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee Shaddock Bond

2) Transportation Committee

3) Justice Council
4)
5)

SUMMARY ANALYSIS

Current law provides that a business that recovers, tows, or stores a vehicle or vessel has a lien against the
vehicle or vessel for the cost of towing and storage. Current law requires notice by certified mail, return receipt
requested, to the owner of the vehicle or vessel regarding the lien.

This bill removes the requirement that “return receipt requested” postal services be used when notifying an
owner, lienholder, and insurer of a vehicle or vessel of the lien.

This bill does not appear to have a fiscal impact on state or local governments. This bill reduces the cost to the
private sector of sending notices by $1.85 per notice.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0807.CJ.doc
DATE: 3/13/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government -- This bill reduces the regulatory requirements imposed on a business that
tows, recovers, or stores vehicles or vessels.

B. EFFECT OF PROPOSED CHANGES:

Section 713.78, F.S., provides when a company properly tows a vehicle or vessel, the company has a
lien against the vehlcle or vessel for payment of reasonable recovery, towing and storage fees.! Within
7 business days, the company must determine the name and address of the registered owner, all lien
holders, and the vehicle or vessel’s insurer, by searching records held by the Department of Highway
Safety and Motor Vehicles (DHSMV) or corresponding agency in other states.? Also within those 7
business days, the company must send a notice by certified mail, return receipt requested, to the
owner, lien holders, and insurance company, notice that includes:®

o A statement that the company has taken possession of the vehicle or vessel;
e That alien is claimed;

* The amount of the towing and storage charges accrued;

¢ That the lien claimed is enforceable by law;

* That the owner or other lienholder in entitled to a hearing to determine whether her or his
vehicle or vessel was wrongfully taken from her or him; and

e That a vehicle or vessel which remains unclaimed, or for which recovery, towing, or storage
charges remain unpaid, may be sold free of all prior liens after 35 days if the vehicle or vessel is
more than 3 years old, or after 50 days if the vehicle or vessel is 3 years of age or less. -

If unable to locate the name and address of the owner or lienholder, the company must notify the local
public agency by certified mail indicating the lack of ownership information.*

Vehicles or vessels remaining unclaimed may be sold at public auction. For vehicles or vessels more

. than three years oId the sale may take place no sooner than 35 days from the time the vehicle or
vessel was stored.® For vehicles or vessels three years old or less, the sale may not take place sooner
than 50 days from the time of storage.® If the date of the sale was not included in the initial notification
to the owner and any lienholder, notice must be given by certified mail, return receipt requested, to the
owner and any lienholder with the information no later than 15 days before the sale. Additionally, the
sale must be advertised once in a general circulation newspaper, at least 10 days before the sale.
Proceeds of the sale, less the towing and storage costs, and the cost of the sale, are deposited with the
clerk of the circuit court if the owner is absent.”

' The owner of the vehicle or vessel may not be charged storage fees if the vehicle has been stored for less than 6 hours.
Sectlon 713.78(2), F.S.

Sectlon 713.78(4)(a), F.S.

Sectlon 713.78(4)(c), F.S.

Sectlon 713.78(4)(d), F.S.

Sectlon 713.78(6), F.S.

®1d.
" d.
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The United States Post Office describes certified mail service, and return receipt service, as follows:

With Certified Mail™ you can be sure your article arrived at its destination with access to online
delivery information. When you use Certified Mail, you receive a receipt stamped with the date
of mailing. A unique article number allows you to verify delivery online. As an additional security
feature, the recipient’s signature is obtained at the time of delivery and a record is maintained by
the Post Office™. For an additional fee, you can request a copy of the signature record before
or after delivery with Return Receipt.?

Choose Return Receipt when you want proof of delivery (information about the recipient’s
signature and actual delivery address). A return receipt may be purchased before or after the
mailing. A mailer purchasing return receipt service at the time of mailing may choose to receive
the return receipt by mail or e-mail. Mailers that receive the return receipt in the mail receive a
green postcard with the recipient’s actual signature. Mailers that receive the return receipt via e-
mail receive a proof of delivery letter arriving as a PDF attachment that includes an image of the
recipient’s signature.®

Currently, certified mail service alone is $2.40, and return receipt service is an additional $1.85.
Effect of Bill

This bill removes the requirement that notices regarding the lien for recovery, towing and storage of a
vehicle or vessel be sent using only certified mail service. This bill eliminates the requirement to use

return receipt service.

This bill requires the company sending notice to retain the proof of mailing, and must provide the proof
of mailing to any person involved in the lien.

In the event an unclaimed vehicle or vessel is sold at public auction to recover towing and storage
charges, the bill also provides for towing-storage operators to be paid for “other applicable charges.”
Neither current law nor the bill define what the term "other applicable charges” includes.

C. SECTION DIRECTORY:

Section 1 amends s. 713.78, F.S., to eliminate the requirement to use return receipt requested service
when mailing notices regarding a lien against a vehicle or vessel for recovery, towing or storage.

Section 2 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

8 http://www.usps.com/send/waystosendmail/extraservices/certifiedmailservice.htm

% http://www.usps.com/send/waystosendmail/extraservices/returnreceiptservice.htm
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None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: _
This bill will reduce the cost to send a notice required by s. 713.78, F.S., by $1.85.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The bill requires a company that provides recovery, towing or storage services for vehicles or vessels
to retain the proof of mailing and provide it to any person involved in the action upon request. As
written, it requires the company to provide the original document. Also, it is unclear the length of time
the proof of mailing must be maintained. The retention of these records could perhaps be tied to a
statute of limitations, for example the general statute of limitations located in s. 95.11(3), F.S., or 4
years.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
n/a
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HB 907 2006
1 A bill to be entitled
2 An act relating to liens for recovering, towing, or
3 storing vehicles and vessels; amending s. 713.78? F.S.;
4 revising certain requirements relating to notice provided
5 by mail to the owner, insurance company, and persons
6 claiming a lien against the vehicle or vessel; requiring
7 that proof of mailing be retained and provided to certain
8 persons upon request; providing an effective date.
S
10| Be It Enacted by the Legislature of the State of Florida:
11
12 Section 1. Subsections (4) and (6) of section 713.78,
13 Florida Statutes, are amended to read:
14 713.78 Liens for recovering, towing, or storing vehicles
15| and vessels.--
16 (4) (a) Any person regularly engaged in the business of
17| recovering, towing, or storing vehicles or vessels who comes
18| into possession of a vehicle or vessel pursuant to subsection
19 (2), and who claims a lien for recovery, towing, or storage
20 services, shall give notice to the registered owner, the
21| insurance company insuring the vehicle notwithstanding the
22| provisions of s. 627.736, and to all persons claiming a lien
23| thereon, as disclosed by the records in the Department of
24| Highway Safety and Motor Vehicles or of a corresponding agency
25| 1in any other state.
26 (b) Whenever any law enforcement agency authorizes the
27| removal of a vehicle or vessel or whenever any towing service,
28| garage, repair shop, or automotive service, storage, or parking
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29| place notifies the law enforcement agency of possession of a

30, vehicle or vessel pursuant to s. 715.07(2) (a)2., the applicable
31 law enforcement agency shall contact the Department.of Highway
32| Safety and Motor Vehicles, or the appropriate agency of the

33| state of registration, if known, within 24 hours through the

34| medium of electronic communications, giving the full description
35| of the vehicle or vessel. Upon receipt of the full description
36| of the vehicle or vessel, the department shall search its files
37 to determine the owner's name, the insurance company insuring
38| the vehicle or vessel, and whether any person has filed a lien
39| upon the vehicle or vessel as provided in s. 319.27(2) and (3)
40| and notify the applicable law enforcement agency within 72

41| hours. The person in charge of the towing service, garage,

42| repair shop, or automotive service, storage, or parking place
43| shall obtain such information from the applicable law

44 enforcement agency within 5 days after the date of storage and
45| shall give notice pursuant to paragraph (a). The department may
46| release the insurance company information to the requestor

47| notwithstanding the provisions of s. 627.736.

48 (c) Notice by certified mail;—xreturn-reeceipt requested,
49| shall be sent within 7 business days after the date of storage
50| of the vehicle or vessel to the registered owner, the insurance
51| company insuring the vehicle notwithstanding the provisions of
52| s. 627.736, and all persons of record claiming a lien against

53| the vehicle or vessel. Proof of mailing must be retained and

54| provided to any person involved in an action upon request. The

55| notice must It—shall state the fact of possession of the vehicle

56 or vessel, that a lien as provided in subsection (2) is claimed,
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HB 907 2006

57| that charges have accrued and the amount thereof, that the lien
58| is subject to enforcement pursuant to law, amd that the owner or
59! lienholder, if any, has the right to a hearing as set forth in
60| subsection (5), and that any vehicle or vessel that whieh

61| remains unclaimed, or for which the charges for recovery,

62| towing, or storage services remain unpaid, may be sold free of
63| all prior liens after 35 days if the vehicle or vessel is more
64! than 3 years of age or after 50 days if the vehicle or vessel is
65| 3 years of age or less.

66 (d) If attempts to locate the name and address of the

67| owner or lienholder prove unsuccessful, the towing-storage

68| operator shall, after 7 working days, excluding Saturday and

69| Sunday, following eof the initial tow or storage, notify the

70| public agency of jurisdiction in writing by certified mail or

71 ‘acknowledged hand delivery that the towing-storage company has
72| been unable to locate the name and address of the owner or

73| lienholder and a physical search of the vehicle or vessel has

74| disclosed no ownership information and a good faith effort has

75| been made. Proof of mailing must be retained and provided to any

76| person involved in an action upon request. For purposes of this

77, paragraph and subsection (9), "good faith effort" means that the
78| following checks have been performed by the company to establish
79| prior state of registration and for title:

80 1. Check of vehicle or vessel for any type of tag, tag

81| record, temporary tag, or regular tag.

82 2. Check of law enforcement report for tag number or other
83| information identifying the vehicle or vessel, if the vehicle or

84| vessel was towed at the request of a law enforcement officer.
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85 3. Check of trip sheet or tow ticket of tow truck operator
86| to see if a tag was on vehicle or vessel at beginning of tow, if
87| private tow.

88 4. If there is no address of the owner on the impound

89| report, check of law enforcement report to see if an out-of-

90| state address is indicated from driver license information.

91 5. Check of vehicle or vessel for inspection sticker or

92| other stickers and decals that may indicate a state of possible

93| registration.

94 6. Check of the interior of the vehicle or vessel for any

95| papers that may be in the glove box, trunk, or other areas for a

96| state of registrationm.

97 7. Check of vehicle for vehicle identification number.
98 8. Check of vessel for vessel registration number.
99 9. Check of vessel hull for a hull identification number

100 which should be carved, burned, stamped, embossed, or otherwise
101, permanently affixed to the outboard side of the transom or, if
102| there is no transom, to the outmost seaboard side at the end of
103| the hull that bears the rudder or other steering mechanism.

104 (6) Any vehicle or vessel that whieh is stored pursuant to
105| subsection (2) and that whieh remains unclaimed, or for which
106| reasonable charges for recovery, towing, or storing remain

107| unpaid, and any contents not released pursuant to subsection

108 (10), may be sold by the owner or operator of the storage space

109| for such towing, ex storage, and other applicable charges eharge

110| after 35 days following £xem the time the vehicle or vessel is
111| stored therein if the vehicle or vessel is more than 3 years of

112| age or after 50 days following the time the vehicle or vessel is
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113| stored therein if the vehicle or vessel is 3 years of age or
114| less. The sale shall be at public auction for cash. If the date
115| of the sale was not included in the notice required in

116| subsection (4), notice of the sale shall be given to the person
117| in whose name the vehicle or vessel is registered and to all
118 persons claiming a lien on the vehicle or vessel as shown on the
119 records of the Department of Highway Safety and Motor Vehicles
120| or of the corresponding agency in any other state. Notice shall
121| be sent by certified mail;—xeturn receipt reguegteds to the

122| owner of the vehicle or vessel and the person having the

123| recorded lien on the vehicle or vessel at the address shown on
124| the records of the registering agency and shall be mailed not

125| 1less than 15 days before the date of the sale. Proof of mailing

126| must be retained and provided to any person involved in the

127| action upon request. After diligent search and inquiry, if the

128| name and address of the registered owner or the owner of the

129 recorded lien cannot be ascertained, the requirements of notice
130, by mail may be dispensed with. In addition to the notice by

131| mail, public notice of the time and place of sale shall be made
132| by publishing a notice thereof one time, at least 10 days prior
133| to the date of the sale, in a newspaper of general circulation
134| in the county in which the sale is to be held. The proceeds of
135/ the sale, after payment of reasonable towing and storage

136; charges, and costs of the sale, in that order of priority, shall
137| be deposited with the clerk of the circuit court for the county
138| if the owner is absent, and the clerk shall hold such proceeds
139| subject to the claim of the person legally entitled thereto. The

140| clerk shall be entitled to receive 5 percent of such proceeds
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for the care and disbursement thereof. The certificate of title
issued under this law shall be discharged of all liens unless
otherwise provided by court order.

Section 2. This act shall take effect July 1, 2006.

Page 6 of 6

CODING: Words stricken are deletions; words underlined are additions.

hb0907-00



HB 1019



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 1019 Decepﬁve and Unfair Trade Practices
SPONSOR(S): Pickens
TIED BILLS: None IDEN./SIM. BILLS: None
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee Shaddock Bond

2) Economic Development, Trade & Banking Committee

3) Criminal Justice Appropriations Committee

4) Justice Council

5)

SUMMARY ANALYSIS

The Florida Deceptive and Unfair Trade Practices Act (FDUTPA) authorizes a cause of action by a consumer
against a business or individuals that engages in a described deceptive or unfair trade practice that harms the

consumer.

This bill requires a consumer who seeks to sue under FDUTPA to first serve a potential defendant with a

written demand at least 30 days before filing suit.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h1019.CJ.doc '
DATE: 3/13/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government -- This bill increases the procedural requirements related to prosecuting a
civil action under the Florida Deceptive and Unfair Trade Practices Act.

B. EFFECT OF PROPOSED CHANGES:
General Background on the Florida Deceptive and Unfair Trade Practices Act

The Florida Deceptive and Unfair Trade Practices Act ("FDUTPA")' was enacted "[t]o protect the
consuming public and legitimate business enterprises from those who engage in unfair methods of
competltlon or unconscionable, deceptive, or unfair acts or practices in the conduct of any trade or
commerce."

Businesses and individuals are afforded broad protection from unfair or deceptive acts or practices
under FDUTPA. FDUTPA states a broad proscription, which applies through civil enforcement across
industries and business conduct generally in any medium. The definition of "trade or commerce" in s.
501.203, F.S., on its face encompasses all advertising, soliciting, providing, offering, or distributing
without I|m|tat|on as to medium or subject matter. FDUTPA pl"OhlbItS such acts in "any trade or
commerce," except as its own provisions may specifically exempt.*

Claims under FDUTPA can generally be brought elther by the state through a state attorney or the
Attorney General acting as "the enforcing authorlty "% or by a private party who has allegedly suffered
actual losses resulting from a FDUTPA violation.®

Sectlons 501.201-501.213, F.S.

Sectlon 501.202(2), F.S.

Sectlon 501.204(1), F.S.

* FDUTPA expressly exempts from its provisions: retailers acting in good faith without actual knowledge of a violation, see
s. 501.211(2), F.S.; acts or practices "required or specifically permitted by federal or state law," s. 501.212(1), F.S.;
publication, broadcasting, printing or other dissemination of information on behaif of others without actual knowledge ofa
violation, see s. 501.212(2), F.S.; claims for personal injury, wrongful death, or damage to property other than property
that is the basis of the violation, see s. 501.212(3), F.S.; claims against persons regulated by, or on the basis of activities
regulated by, the Department of Financial Services, the Office of Insurance Regulation of the Financial Services
Commission, or banks or savings and loan associations regulated by those entities or by federal agencies, see s.
501.212(4), F.S.; activities regulated by the Florida Public Service Commission, see s. 501.212(5), F.S.; or activities
"involving the sale, lease, rental, or appraisal of real estate by a person licensed, certified, or registered pursuant to
chapter 475 [regulation of realtors and real estate appraisers], which act or practice violates s. 475.42 [realtors’
professional ethics] or 475.626 [appraisers’ professional ethics),” see s. 501.212(6), F.S.; causes of action related to
certain commercial real property transactions, see s. 501.212(7)(a), F.S.; and certain causes of action for failure to
mamtaln real property, see s. 501.212(7)(b), F.S.

% Section 501 .203(2), F.S. The state attomey is the default enforcing authority for FDUTPA violations within any particular
judicial circuit. The Department of Legal Affairs (“DLA”), headed by the Attorney General, is the enforcing authority for
FDUTPA violations occurring in or affecting more than one judicial circuit, and for single-circuit violations where the state
attomey either defers to DLA in writing, or fails to act on the violation with 80 days of receiving a written complaint.

® A non-exhaustive list of some actionable acts, pursuant to s. 501.976, F.S., by a dealer are: represent directly or
indirectly that a vehicle is a demonstrator; represent the previous usage or status of a vehicle to be something that it was
not; represent the quality of care, regularity of servicing, or general condition of a vehicle unless known by the dealer to be
true and supportable by material fact; represent orally or in writing that a particular vehicle has not sustained structural or
substantial skin damage unless the statement is made in good faith and the vehicle has been inspected by the dealer;
misrepresent warranty coverage; obtain signatures from a customer on contracts that are not fully completed at the time
the customer signs or which do not reflect accurately the negotiations and agreement between the customer and the
dealer; alter or change the odometer mileage of a vehicle; and sell a vehicle without disclosing to the customer the actual
year and model of the vehicle.
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Part VI of ch. 501, F.S., consisting of ss. 501.975 and 501.976, F.S., creates a FDUTPA cause of
action specific to motor vehicle dealers. Section 501.976, F.S., lists activities and practices by a motor
vehicle dealer that are actionable under FDUTPA.’

Current law does not require that a potential plaintiff contemplating a FDUTPA action send a demand
letter and attempt to settle the action before filing suit.

Effect of Bill

The bill requires an individual, prior to filing a civil action under FDUTPA, or a FDUTPA action against a
motor vehicle dealer,® to first send the potential defendant a demand letter. It should be noted,
however, that these conditions do not apply to actions brought by a State Attorney or the Department of
Legal Affairs (the enforcing authorities).

The applicable statute of limitations period for an action under FDUTPA will be tolled by the mailing of
the notice required by this section for a period of 30 days for an individual claim or 90 days for a class
action claim. This bill also requires the Department of Legal Affairs to prepare a sample notice for
individual claims to be made available to the public.

Individual

At least 30 days before a potential plaintiff may sue for a FDUTPA violation, the plaintiff must provide
an alleged defendant written notice of the plaintiff's intent to initiate litigation. This good faith written
notice by the plaintiff must indicate that it is a demand pursuant to the new provisions of this bill°, state
the name, address, telephone number of the plaintiff and the name and address of the defendant,
specifically describe the alleged violation, be accompanied by a copy of all documents upon which the
claim is based, and describe and provide the amount of each item of actual damages demanded by the
plaintiff and recoverable under FDUTPA.

The notice must be sent by certified or registered mail, return receipt requested.” If the defendant is a
business, the notice must be sent to the business's registered agent on file with the Secretary of State.
In the absence of such an agent, the notice can be sent to individuals within the corporation authorized
by statute to receive service of process.""

If the defendant pays the claim in the notice, within 30 days, together with a surcharge of 10 percent of
the alleged actual damages, then the defendant is released from further liability under the FDUTPA and
is not obligated to pay attorney's fees. This surcharge is capped at $250 and is not availabie to the
plaintiff if the demand is rejected or ignored even in a subsequent action. A payment by the defendant
will be treated as being made on the date a draft or other valid instrument equivalent to payment is
placed in the U.S. mail in a properly addressed, postpaid envelope, or, if not so posted, on the date of
delivery.

7 See s. 501.211, F.S.
8 Hereinafter, this analysis will not make a distinction between purely FDUTPA actions and FDUTPA actions against motor
vehicle dealers. Rather the single term FDUTPA will be used for both actions.
® The bill directs the notice state in substantially similar language that "[t}his notice is a demand letter under s. 501.2115,
Florida Statutes.” Section 501.2115(2)(a).
19 Section 501.2115(3). If requested in the notice, these postal costs will be reimbursed if the defendant pays the claim, s.
501.2115(3).-
" According to s. 48.081(1), F.S, process may be served against a corporation according to the following list:

(a) On the president or vice president, or other head of the corporation;

(b} In the absence of any person described in paragraph (a), on the cashier, treasurer, secretary, or

general manager;

(c) In the absence of any person described in paragraph (a) or paragraph (b), on any director; or

(d) In the absence of any person described in paragraph (a), paragraph (b), or paragraph (c), on any

officer or business agent residing in the state.
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A defendant can avoid paying attorney's fees in a subsequent action if the defendant, within 30 days
after receiving the notice, notifies the plaintiff in writing, that the plaintiff is either seeking to recover
improper damages or is seeking to recover excessive damages, but the defendant offers to pay the
plaintiff all properly recoverable damages plus the surcharge. This provision only offers the defendant
protection if a court or arbitrator in a later action agrees. A defendant is not required to pay attorney's
fees for a plaintiff who fails to comply with the notice requirements.

Where a defendant offers to or pays a plaintiff's actual damages, that action will not constitute an
admission of any wrongdoing and is not admissible to prove the defendant's liability or absence of
liability."> Moreover, such an offer or payment releases the defendant from any further liability under
FDUTPA arising out of the event described in the notice. Finally, the payment of or offer to pay
damages can serve as a defense in any action for damages not brought under FDUTPA against the
defendant arising out of the event described in the notice.

Class Action

Class actions are similar, although the 10% surcharge is not available, and the applicable time periods
are 90 days rather than 30 days.

In addition to describing a plaintiff's individual claim, a class action notice must include: the definition of
the class of plaintiffs; a description of the alleged violations under FDUTPA to the class; and a
statement describing and providing the amount of each item of actual damages demanded on behalf of
the class.

Should the defendant agree to pay the actual class damages, the defendant must notify the plaintiff of
that decision in writing within 90 days. Within 90 days after receipt of the defendant's notice, the
plaintiff must file an action to enforce the agreement in court. It is then the court's responsibility to
determine the fairness of the agreement to the class, to administer the agreed upon resolution of the
class claim, to carry out the notification and the opt-out processes, and to award reasonable attorney's
fees to the plaintiff's counsel only for actual time spent in connection with this proceeding. If the plaintiff
fails to timely file this action or if the court determines that the agreement is not fair, both the notice and
the defendant's response will be deemed void.

The defendant is not obligated to pay attorney's fees if, within 90 days, the defendant informs that the
plaintiff that plaintiff is seeking to recover improper damages or is seeking excessive actual damages,
but offers to pay the class all properly recoverable damages listed in the notice; or that the claim is not
a valid, properly certified class claim, but still offers to pay the plaintiff individually all properly
recoverable actual damages listed in the notice, plus the surcharge. This provision only protects the
defendant if a court or arbitrator in a later action agrees.

C. SECTION DIRECTORY:

Section 1, creates s. 501.2115, which requires conditions precedent to filing an action under the Florida
Deceptive and Unfair Trade Practices Act.

Section 2, provides an effective date of October 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

"2 Section 90.408, F.S. provides that compromise and offers of compromise are inadmissible to prove liability or absence

of liability. Specifically, "[e]vidence of an offer to compromise a claim which was disputed as to validity or amount, as well
as any relevant conduct or statements made in negotiations concerning a compromise, is inadmissible to prove liability or
absence of liability for the claim or its value." /d.
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1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
There will be a minimal nonrecurring fiscal cost to the Department of Legal Affairs in FY 2006-2007
related to rulemaking regarding a sample notice for the public's use.
lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

This bill creates rulemaking authority in the Department of Legal Affairs for the purpose of developing a
sample claim form.

C. DRAFTING ISSUES OR OTHER COMMENTS:

It is unclear why s. 501.2115(7)(b) provides, in lines 111-112, "The surcharge set forth in subsection (4)
shall not apply,"” whereas s. 501.2115(7)(e)(2) provides, in line 143, " plus the surcharge described in
subsection (4)." This appears to be two internally inconsistent sections within s. 501.2115(7) both
dealing with class action notices.

Lines 125-128 provide that if a court determines that class action notice agreement is not fair or if a
claimant fails to timely file the notice, then both the notice and the violator's response are deemed void.
In such a circumstance it is unclear if the potential class will need to file a second notice with the
defendant and begin the process anew or if the action may simply continue with the court.

It is unclear what, if any, is the result of a notice's failure to include certain documentation in a notice
has on a subsequent proceeding. Does the failure to include certain documents with the original notice
preclude their later use in a court proceeding? What too about damage amounts, can they be
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increased from the original notice? In essence, is the claimant bound by the specific language of the
notice in a subsequent action?

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
n/a
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HB 1019 2006

A bill to be entitled
An act relating to deceptive and unfair trade practices;
creating s. 501.2115, F.S.; requiring a demand letter as a
condition precedent to filing specified actions for
deceptive and unfair trade practices; providing
requirements for such demand letters; providing for
delivery of such letters; providing that if specified
payment of damages and premium is made within a specified
period then no action may be brought against the alleged
violator and the alleged violator shall not be obligated
to pay any attorney's fees to the claimant; providing
circumstances under which an alleged violator is excused
from paying attorney's fees in specified actions;
providing for specified treatment of payment of the actual
damages or an offer to pay actual damages by an alleged
violator; providing for application of demand letter
provisions to class actions; providing for tolling statute
of limitations periods for specified periods upon mailing
of demand letter; excluding actions brought by the
enforcing authority from the regquirements of this act;
requiring the Department of Legal Affairs to prepare a
specified sample form and make it available to the public;

providing applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 501.2115, Florida Statutes, 1s created

to read:
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29 501.2115 Demand letter.--

30 (1) As a condition precedent to filing any action under

31| this part or part VI of this chapter, an alleged violator must

32| be provided with 30 days' prior written notice of the claimant's

33| intent to initiate litigation.

34 (2) The notice must be completed in good faith and shall:

35 (a) State in substantially the following language: "This

36 notice is a demand letter under s. 501.2115, Florida Statutes."

37 (b) S8tate the name, address, and telephone number of the

38 claimant.

39 (c) State the name and address of the alleged violator.

40 (d) Provide the date and a description of the transaction,

41| event, or circumstance giving rise to the claim.

42 (e) To the extent applicable, be accompanied by all

43| transaction documents or other documents upon which the claim is

44| Dbased or upon which the claimant is relying to assert the claim.

45 (£) Describe with specificity each alleged violation of

46| this part or part VI of this chapter.

47 (g) Include a statement describing and providing the

48| amount of each item of actual damages demanded by the claimant

49, and recoverable under this part or part VI of this chapter.

50 (3) The notice required by this section must be delivered

51| to the alleged violator by certified or registered mail, return

52| receipt requested. Such postal costs shall be reimbursed by the

53| alleged violator when the alleged violator pays the claim if so

54 requested by the claimant in the notice. If the alleged violator

55| 1is a business entity, notice must be sent to the business

56| entity's registered agent on file with the Secretary of State
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57| or, in the absence of a registered agent, anyone listed in s.

58| 48.081(1).

59 (4) If, within 30 days after receipt of the notice, the

60, alleged violator pays the claim specified in the notice,

61| together with a surcharge of 10 percent of the alleged actual

62| damages paid, which surcharge may not exceed $250, no action may

63| be brought against the alleged violator, and the alleged

64| violator shall not be obligated to pay any attorney's fees to

65| the claimant. The surcharge shall not be available in any action

66| brought under this part or part VI of this chapter after the

67| demand is rejected or ignored. For purposes of this section,

68| payment shall be treated as being made on the date a draft or

69| other valid instrument that is equivalent to payment is placed

70! in the United States mail in a properly addressed, postpaid

71| envelope, or, if not so posted, on the date of delivery.

72 (5) The alleged violator shall not be required to pay

73| claimant's attorney's fees in a subsequent action brought under

74| this part or part VI of this chapter if:

75 (a) The alleged violator, within 30 days after receiving

76 the notice, notifies the claimant in writing, and a court or

77| arbitrator in a subsequent action agrees, that the claimant is

78| either seeking to recover damages not properly recoverable under

79| this part or part VI of this chapter or is seeking to recover an

80 excessive amount for such recoverable actual damages, but the

81| wviolator offers to pay the claimant all damages that are

82| properly recoverable and itemized in the notice plus the

83| surcharge described in subsection (4); or

84 (b) The claimant fails to comply with this section.

Page 3 of 6

CODING: Words stricken are deletions; words underlined are additions.
hb1019-00



FLORIDA H O U S8 E O F REPRESENTATIVES

HB 1019 2006

85 (6) Payment of the actual damages or an offer to pay

86| actual damages as set forth in subsection (5) shall:

87 (a) Not constitute an admission by the alleged violator of

88| any wrongdoing.

89 (b) Be afforded the protection of s. 90.408.

90 (¢) Serve to release the alleged violator from any suit or

91| other action that could be brought under this part or part VI of

92 this chapter arising out of or in connection with the

93 transaction, event, or occurrence described in the notice.

94 (d) To the extent of the damages, inclusive of any

95| surcharge paid by the alleged violator, serve as a defense in

96| any action for damages not brought under this part or part VI of

97| this chapter against the alleged violator in connection with the

98| same set of operative facts as described in the notice.

99 (7) This section shall apply to class action claims,

100| subject to the following variations:

101 (a) In addition to describing the claimant's individual

102| claim as required by subsection (2), the notice shall also

103 include:

104 1. The definition of the class of claimants for whom

105| relief is sought.

106 2. A description of the alleged violations of this part or

107, part VI of this chapter that have allegedly damaged the class.

108 3. A statement describing and providing the amount of each

109| item of actual damages demanded by the claimant on behalf of the

110| class under this part or part VI of this chapter.

111 (b) The surcharge set forth in subsection (4) shall not
112, apply.

Page 4 of 6

CODING: Words stricken are deletions; words underlined are additions.
hb1019-00



F L ORIDA H O U S E O F REPRESENTATIVES

HB 1019 2006
113 (¢) All time periods described in this section shall be 90
114 days.
115 (d) If the alleged violator agrees to pay the actual class

116| action damages sought in the class action notice, the alleged

117, violator must notify the claimant of the decision in writing

118| within 90 days. Within 90 days after receiving such notice, the

119| claimant shall file an action to enforce the agreement, the

120| purpose of which action is to conduct proceedings to determine

121| the fairness of the agreement to the class, to administer the

122, agreed-upon resolution of the class claim, to carry out the

123| notification and the opt-out processes, and to award reasonable

124! attorney's fees to the claimant's counsel only for actual time

125| spent in connection with this proceeding. If the claimant fails

126| to timely file this action or if the court determines that the

127 agreement is not fair to the class, both the notice and the

128| alleged violator's response shall be deemed void.

129 (e) The alleged violator shall not be obligated to pay

130| claimant's attorney's fees in a subsequent action if the alleged

131| violator notifies the claimant in writing within 90 days and a

132| court or arbitrator in a subsequent action agrees:

133 1. That the claimant is seeking to recover damages for the

134| class not properly recoverable under this part or part VI of

135| this chapter or is seeking to recover for the class an excessive

136| amount for such properly recoverable actual damages, but still

137| offers to pay the class all damages properly recoverable and

138 listed in the notice; or

139 2. That the claim or c¢lass is not a valid class claim and

140| is not properly certified as a class, but still offers to pay
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141| the claimant individually all actual damages listed in the

142| notice that are properly recoverable by the individual clajimant,

143| plus the surcharge described in subsection (4).

144 (8) The applicable statute of limitations period for an

145| action under this part or part VI of this chapter shall be

146| tolled by the mailing of the notice required by this section for

147| a period of 30 days for an individual claim or 90 days for a

148 class action claim.

149 (9) This section does not apply to actions brought by the

150| enforcing authority.

151 (10) The Department of Legal Affairs shall prepare a

152 sample notice to comply with subsection (2) for individual

153| claims and shall make it available to the public.

154 Section 2. This act shall take effect October 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 1 (for drafter’s use only)
Bill No. HB 1019

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION __ {Y/N)

FAILED TO ADOPT ___ (Y/N)

WITHDRAWN _(Y/N)

OTHER -

Council/Committee hearing bill: Civil Justice Committee
Representative (s) Pickens offered the following:

Amendment (with title amendment)
Remove everything after the enacting clause and insert:
Section 1. Section 501.975, Florida Statutes, is amended

to read:

501.975 Definitions.--As used in this part s+—563++57%6, the

term feollewing—terms—shallhavethe—following meanings:
(1) "Customer" includes a customer's designated agent.
(2) "Dealer" means a motor vehicle dealer as defined in s.

320.27, but does not include a motor vehicle auction as defined
in s. 320.27(1) (c)4.

(3) "Replacement item" means a tire, bumper, bumper
fascia, glass, in-dashboard equipment, seat or upholstery cover
or trim, exterior illumination unit, grill, sunroof, external
mirror and external body cladding. The replacement of up to
three of these items does not constitute repair of damage if
each item is replaced because of a product defect or damaged due

to vandalism, lot damage or act of God while the new motor

vehicle is under the control of the dealer and the items are

Page 1 of 19
HB 1019 Amendment 1




22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

43
44
45
46
47
48
49
50
51
52

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

‘Amendment No. 1 (for drafter’s use only)

replaced with original manufacturer equipment;—untess—an—itemis
repraced—due—to—a—crash,——colttiston,or—accident.

(4) "Threshold amount" means 3 percent of the
manufacturer's suggested retail price of a motor vehicle or
$650, whichever is less.

(5) "Vehicle" means any automobile, truck, bus,
recreational vehicle, or motorcycle required to be licensed
under chapter 320 for operation over the roads of Florida, but
does not include trailers, mobile homes, travel trailers, or
trailer coaches without independent motive power.

Section 2. Section 501.9755, Florida Statutes, is created
to read:

501.9755 Unlawful acts and practices.--

(1) Unfair methods of competition, unconscionable acts or

practices, and unfair or deceptive acts or practices in the

conduct of any trade or commerce by a dealer are unlawful.

(2) It is the intent of the Legislature that, in

construing subsection (1), due consideration and great weight be

given to the interpretations of the Federal Trade Commission and

the federal courts relating to s. 5(a) (1) of the Federal Trade

Commission Act, 15 U.8.C. s. 45(a) (1).

Section 3. Section 501.976, Florida Statutes, is amended
to read:
501.976 Actionable, unfair, or deceptive acts or

practices.--In addition to acts and practices actionable under

s. 501.9755, it is an unfair or deceptive act or practice,

actionable under the Florida Deceptive and Unfair Trade
Practices Act, for a dealer to:

(1) Represent directly or indirectly that a motor vehicle
is a factory executive vehicle or executive vehicle unless the

sweh vehicle was purchased directly from the manufacturer or a
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subsidiary of the manufacturer and the vehicle was used
exclusively by the manufacturer, its subsidiary, or a dealer for
the commercial or personal use of the manufacturer's,
subsidiary's, or dealer's employees.

(2) Represent directly or indirectly that a vehicle is a
demonstrator unless the vehicle complies with the definition of
a demonstrator in s. 320.60(3).

(3) Represent the previous usage or status of a vehicle to
be something that it was not, or make usage or status
representations unless the dealer has correct information
regarding the history of the vehicle to support the
representations.

(4) Represent the quality of care, regularity of
servicing, or general condition of a vehicle unless known by the
dealer to be true and supportable by material fact.

(5) Represent orally or in writing that a particular
vehicle has not sustained structural or substantial skin damage
unless the statement is made in good faith and the vehicle has
been inspected by the dealer or his or her agent to determine
whether the vehicle has incurred such damage.

(6) Sell a vehicle without fully and conspicuously
disclosing in writing at or before the consummation of sale any
warranty or guarantee terms, obligations, or conditions that the
dealer or manufacturer has given to the buyer. If the warranty
obligations are to be shared by the dealer and the buyer, the
method of determining the percentage of repair costs to be
assumed by each party must be disclosed. If the dealer intends
to disclaim or limit any expressed or implied warranty, the
disclaimer must be in writing in a conspicuous manner and in lay
terms in accordance with chapter 672 and the Magnuson-Moss

Warranty--Federal Trade Commission Improvement Act.
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(7) Provide an express or implied warranty and fail to
honor such warranty unless properly disclaimed pursuant to
subsection (6).

(8) Misrepresent warranty coverage, application period, or
any warranty transfer cost or conditions to a customer.

(9) Obtain signatures from a customer on contracts that

are not fully completed as to all material terms at the time the

customer signs or which do not reflect accurately the
negotiations and agreement between the customer and the dealer.

However, this subsection does not apply if, at the time of the

transaction, the customer acknowledges in writing, separate from

any other text, having read substantially the following notice:

STATUTORY CONSUMER NOTICE: A vehicle purchase or

lease is a substantial transaction. Do not execute any

sale or lease document if it is not fully completed or

does not accurately reflect your agreement with the

motor vehicle dealer. If you suffer any damages as a

result of improper actions of the motor vehicle

dealer, relief may be available to you under the laws

of this state including part VI of chapter 501,

Florida Statutes.

(10) Require or accept a deposit from a prospective
customer prior to entering into a binding contract for the
purchase and sale of a vehicle unless the customer is given a
written receipt that states how long the dealer will hold the
vehicle from other sale and the amount of the deposit, and
clearly and conspicuously states whether and upon what
conditions the deposit is refundable or nonrefundable.

(11) Add to the cash price of a vehicle as defined in s.
520.02(2) any fee or charge other than those provided in that

section and in rule 3D-50.001, Florida Administrative Code. All
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fees or charges permitted to be added to the cash price by rule
3D-50.001, Florida Administrative Code, must be fully disclosed
to customers in all binding contracts concerning the vehicle's

selling price.

(12) Alter or change the odometer mileage of a vehicle

except in compliance with 49 U.S.C. s. 32704.

(13) Sell a vehicle without disclosing to the customer the
actual year and model of the vehicle.

(14) File a lien against a new vehicle purchased with a
check unless the dealer fully discloses to the purchaser that a
lien will be filed if purchase is made by check and fully
discloses to the buyer the procedures and cost to the buyer for
gaining title to the vehicle after the lien is filed.

(15) Increase the price of the vehicle after having
accepted an order of purchase or a contract from a buyer,
notwithstanding subsequent receipt of an official price change
notification. The price of a vehicle may be increased after a
dealer accepts an order of purchase or a contract from a buyer
if:

(a) A trade-in vehicle 1is reappraised because it
subsequently is damaged, or parts or accessories are removed;

(b) The price increase is caused by the addition of new
equipment, as required by state or federal law;

(c) The price increase 1is caused by the revaluation of the
United States dollar by the Federal Government, in the case of a
foreign-made vehicle;

(d) The price increase is caused by state or federal tax
rate changes; or

(e) Price protection is not provided by the manufacturer,

importer, or distributor.
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(16) Advertise the price of a vehicle unless the vehicle

is identified by year, make, model, and a commonly accepted

trade, brand, or style name. The advertised price must include
all fees or charges that the customer must pay, including
freight or destination charge, dealer preparation charge, and
charges for undercoating or rustproofing. State and local taxes,
tags, registration fees, and title fees, unless otherwise
required by local law or standard, need not be disclosed in the
advertisement. When two or more dealers advertise jointly, with
or without participation of the franchisor, the advertised price
need not include fees and charges that are variable among the
individual dealers cooperating in the advertisement, but the
nature of all charges that are not included in the advertised
price must be disclosed in the advertisement.

(17) Charge a customer for any predelivery service
required by the manufacturer, distributor, or importer for which
the dealer is reimbursed by the manufacturer, distributor, or
importer.

(18) Charge a customer for any predelivery service without
having printed on all documents that include a line item for
predelivery service the following disclosure: "This charge
represents costs and profit to the dealer for items such as
inspecting, cleaning, and adjusting vehicles, and preparing
documents related to the sale.”

(19) Fail to disclose damage to a new motor vehicle, as
defined in s. 319.001(8), of which the dealer had actual
knowledge, if the dealer's actual cost of repairs exceeds the

threshold amount, excluding replacement items.
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Sectiocn 4. Section 501.9765, Florida Statutes, is created

to read:

501.9765 Violations involving a senior citizen or

handicapped person; civil penalties; presumption.--

(1) As used in this section, the term:

(a) "Senior citizen" means a person who is 60 years of age
or older.
(b) "Handicapped person" means any person who has a mental

or educational impairment that substantially limits one or more

major life activities.

(c) "Mental or educational impairment"” means:

1. Any mental or psychological disorder or specific

learning disability.

2. Any educational deficiency that substantially affects a

person's ability to read and comprehend the terms of any

contractual agreement entered into.

(d) "Major life activities" means functions associated

with the normal activities of independent daily living such as

caring for oneself, performing manual tasks, walking, seeing,

hearing, speaking, breathing, learning, and working.

(2) Any person who willfully uses, or has willfully used,

a method, act, or practice in violation of this part, which

method, act, or practice victimizes or attempts to victimize a

senior citizen or handicapped person, and commits such violation

when she or he knew or should have known that her or his conduct

was unfair or deceptive, is liable for a civil penalty of not

more than $15,000 for each such violation.
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(3) Any order of restitution or reimbursement based on a

violation of this part committed against a senior citizen or

handicapped person has priority over the imposition of civil

penalties for vioclations of this section.

(4) Civil penalties collected under this section shall be

deposited into the Legal Affairs Revolving Trust Fund of the

Department of Legal Affairs and allocated to the Department of

Legal Affairs solely for the purpose of preparing and

distributing consumer-education materials, programs, and

seminars to benefit senior citizens and handicapped persons or

to enhance efforts to enforce this section.

Section 5. Section 501.977, Florida Statutes, is created
to read:

501.977 Other individual remedies.--

(1) Without regard to any other remedy or relief to which

a person is entitled, anyone aggrieved by a violation of this

part by a dealer may bring an action against the dealer in order

to obtain a declaratory judgment that an act or practice

violates this part and to enjoin a dealer who has violated, is

violating, or is otherwise likely to violate, this part.

(2) In any action brought by a person who has suffered a

loss as a result of a violation of this part, the person may

recover actual damages, plus attorney's fees and court costs as

provided in s. 501.979. However, damages, fees, or costs are not

recoverable under this section against a dealer who has, in good

faith, engaged in the dissemination of claims of a manufacturer,

distributor, importer or wholesaler without actual knowledge

that doing so violates this part.

(3) In any action brought under this section, if, after

the filing of a motion by the dealer, the court finds that the

action is frivolous, without legal or factual merit, or brought
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for the purpose of harassment, the court may, after hearing

evidence as to the necessity therefor, require the party

instituting the action to post a bond in the amount that the

court finds reasonable to indemnify the defendant for any costs

incurred, or to be incurred, including reasonable attorney's

fees in defending the claim. This subsection does not apply to

any action initiated by the enforcing authority.

Section 6. Section 501.978, Florida Statutes, is created

to read:

501.978 Effect on other remedies.--

(1) The remedies of this part are in addition to remedies

otherwise available for the same conduct under state or local

law.

(2) This part is supplemental to, and does not preempt,

local consumer-protection ordinances not inconsistent with this

part.
Section 7. Section 501.979, Florida Statutes, 1is created

to read:

501.979 Attorney's fees.--

(1) In any civil litigation resulting from an act or

practice involving a violation of this part, except as provided

in subsection (5) and s. 501.980, the prevailing party, after

judgment in the trial court and exhaustion of all appeals, if

any, shall receive his or her reasonable attorney's fees and

costs from the nonprevailing party. When evaluating the

reasonableness of an award of attorney’s fees to a private

person, the trial court shall consider the actual damages in

relation to the time spent.

(2) The attorney for the prevailing party shall submit a

sworn affidavit of his or her time spent on the case and his or
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her costs incurred for all the motions, hearings, and appeals to

the trial judge who presided over the civil case.

(3) The trial judge may award the prevailing party the sum

of reasonable costs incurred in the action, plus reasonable

attorney's fees for the hours actually spent on the case as

sworn to in an affidavit.

(4) Any award of attorney's fees or costs becomes a part

of the judgment and is subject to execution as the law allows.

(5) In any civil litigation initiated by the enforcing

authority, the court may award to the prevailing party

reasonable attorney's fees and costs if the court finds that

there was a complete absence of a justiciable issue of law or

fact raised by the losing party or if the court finds bad faith

on the part of the losing party.

(6) In any administrative proceeding or other nonjudicial

action initiated by an enforcing authority, the attorney for the

enforcing authority may certify by sworn affidavit the number of

hours and the cost thereof to the enforcing authority for the

time spent in the investigation and litigation of the case, plus

costs reasonably incurred in the action. Payment to the

enforcing authority of the sum of the costs may be made, by

stipulation of the parties a part, of the final order or decree

disposing of the matter. The affidavit shall be attached to and

become a part of the order or decree.

Section 8. Section 501.980, Florida Statutes, is created

to read:

501.980 Demand letter.--

(1) As a condition precedent to initiating any civil

litigation arising under this part, a claimant must give the

dealer written notice of the claimant's intent to initiate
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litigation against the dealer not less than 30 days before

initiating the litigation.

(2) The notice, which must be completed in good faith,

must:

(a) State that it is a demand letter under s. 501.980;

(b) State the name, address, and telephone number of the

claimant;

(c) State the name and address of the dealer;

(d) Provide the date and a description of the transaction,

event, or circumstance that is the basis of the claim;

(e) Describe with specificity the underlying facts and how

they give rise to an alleged violation of this part;

(f) To the extent applicable, be accompanied by all

transaction or other documents upon which the claim is based or

upon which the claimant is relying to assert the claim;

(g) Include a statement describing and providing the

amount of each item of actual damages demanded by the claimant

and recoverable under this part. However, to the extent the

claimant cannot in good faith quantify any item of actual damage

as required, the claimant shall provide a comprehensive

description of the item of damage or a formula or basis by which

the dealer may calculate the damage; and

(h) Include a description of reasonable attorney's fees

incurred, if any, for which reimbursement, not to exceed $500,

is sought.
(3) (a) The notice of the claim must be delivered to the

dealer by certified mail, return receipt requested. The postal

costs shall be reimbursed to the claimant by the dealer if the

dealer pays the claim and if the claimant requests reimbursement

of the postal costs in the notice of claim.
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(b) If the dealer is a corporate entity, the notice of

claim must be sent to the registered agent of the dealer as

recorded with the Department of State and, in the absence of a

registered agent, any person listed in s. 48.081(1).

(4) Notwithstanding any provision under this part to the

contrary, a claimant may not initiate litigation against a

dealer for a claim arising under this part related to, or in

connection with, the transaction or event described in the

notice of claim if the dealer pays the claimant within 30 days

after receiving the notice of claim:

(a) The amount requested in the demand letter as specified

in paragraph (2) (g);

(b) A surcharge of 10 percent of the amount requested in

the demand letter, not to exceed $500; and

(c) The attorney's fees of the claimant as specified in

paragraph (2) (h), not to exceed $500.

(5) (a) Subsection (4) does not apply if the notice of

claim specifies nonquantified items of damage. However, the

dealer may notify the claimant in writing within 30 days after

receiving the notice of claim that the dealer proposes to pay

the claim with modifications. The dealer must inform the

claimant that he or she has placed a value on the nonquantified

items of damage and intends to pay that amount in addition to

the payments described in paragraphs (4) (a) and (4) (b).

(b) The claimant must accept or reject, in writing, the

offer of the dealer within 10 business days.

(c) Upon receipt of the notice of acceptance, the dealer

must pay the claimant the amount set forth in the proposal

within 10 business daYs.

(d) A claimant may not initiate litigation against the

dealer for a claim under this part which is related to, or in
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connection with, the transaction or event described in the

notice of claim unless:

1. The dealer ignores, rejects, or fails to timely respond

to the claimant's demand, or fails to pay within 10 business

days the amount accepted by claimant; or

2. The claimant does not accept the proposal of the

dealer,

(6) If the notice of claim includes damages that arise

from the claimant not having access to a motor vehicle due to

the alleged conduct of the dealer, the time set forth in

subsections (4) and (5) for the dealer to respond are reduced

from 30 days to 10 business days.

(7) For the purpose of this section, payment by a dealer

is deemed paid on the date a draft or other valid instrument

that is equivalent to payment is placed in the United States

mail, or other nationally recognized carrier, in a properly

addressed, postpaid envelope, or, if not so posted, on the date

of delivery.

(8) The claimant is not entitled to a surcharge in any

proceeding initiated against a dealer under this part if the

dealer rejects or ignores the notice of claim or the claimant

rejects or ignores the dealer's proposal described in subsection

(5) .

(9) Notwithstanding any provision under this part to the

contrary, a dealer is not required to pay the attorney's fees of

the claimant in any civil action brought under this part if:

(a) The dealer, within 30 days after receiving the

claimant's notice of claim, notifies the claimant in writing,

and a court or arbitrator agrees, that the amount claimed is not

supported by the facts of the transaction or event described in

the notice of claim or by generally accepted accounting
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principles, or includes items not properly recoverable under

this part, but, nevertheless, offers to pay to the claimant the

actual damages that are supported by the facts of the

transaction or event described in the notice of claim and

properly recoverable under this part, and the surcharge and

attorney's fees, if any, described in subsection (4);

(b) The claimant's basis for rejecting or ignoring the

dealer's proposal described in subsection (5) is not supported

by the facts described in the notice of claim, generally

accepted accounting principles, or the law; or

(c) The claimant fails to substantially comply with this

section.

(10) This section applies to class action claims subject

to the following conditions:

(a) In addition to describing the claimant's individual

claim as required by subsection (2), the class action notice of

claim to the dealer must also include:

1. The definition of the class of claimants for whom

relief is being sought;

2. A description of the alleged violations cof this part

Which have allegedly damaged the class; and

3. A statement describing and providing the amount of each

item of actual damages demanded by the claimant on behalf of the

class under this part or, if the claimant cannot in good faith

quantify an item of actual damages, a comprehensive description

of the item of damages and a formula or basis by which the

dealer may calculate the damages.

(b) The surcharge set forth in subsection (4) does not

apply.
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(c) All time periods described in this section shall be 45

days in length for class actions unless further extended by a

written agreement of the parties.

(d) If the dealer agrees to pay the damages demanded in

the class action notice of claim, the dealer must notify the

claimant in writing within 90 days after receiving the class

action notice of claim. Within 90 days after receiving the

dealer's notice of agreement, the claimant, on behalf of the

class, must file a civil action to enforce the agreement, the

purposes of which are to conduct proceedings to determine the

fairness of the agreement to the class, to administer the agreed

resolution of the class action, to provide for notification and

opt-out procedures applicable in a class action, to ensure

compliance with the rules of civil procedure, and to award

reasonable attorney's fees to the claimant's counsel for actual

time spent in connection with the proceeding. If the claimant

fails to file the civil action within 90 days or if the court

determines that the agreement is not fair to the class, the

class action notice and the dealer's response are void.

(e) A dealer is not required to pay attorney's fees for

the claimant in a class action proceeding if the dealer, within

45 days after receiving the class action notification, informs

the claimant in writing, and a court or arbitrator in a

subsegquent action agrees, that:

1. The claimant is seeking to recover damages for the

class which are not properly recoverable under this part or is

seeking to recover damages that are not supported by the facts

of the transaction or event described in the class action notice

of claim or by generally accepted accounting principles, but

still offers to pay the class all damages properly recoverable

and listed in the notice of claim; or
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2. The claim is not a valid class claim or the class is

not properly certified as a class, but the dealer offers to pay

all actual damages properly recoverable by the claimant under

this part as an individual which are supported by the facts of

the transaction or event described in the class action notice of

claim, in addition to the payments described in paragraphs
(4) (b) and (4) (c).

(11) Payment of the actual damages or an offer to pay

actual damages as set forth in this section:

(a) Does not constitute an admission of any wrongdoing by
the dealer;
(b) Is protected by s. 90.408;

(c) Serves to release the dealer from any suit, action, or

other action that could be brought under this part arising out

of or in connection with the transaction, event, oOr occurrence

described in the notice of claim;

(d) Serves as a defense in any action brought by the same

claimant to the extent of the damages, inclusive of any

surcharge, paid by the dealer; and

(e) Serves as a defense in any subsequent action brought

by any member of the class who did not opt out in connection

with the same set of operative facts as described in the class

action notice of claim if the action was settled on a class-wide

basis.

(12) The applicable statute of limitations for an action

under this part is tolled for 30 days for individual claims and

45 days for class action claims, or such other period of time as

agreed to by the parties in writing, by the mailing of the

notice required by this section.

(13) This section does not apply to an enforcing

authority. Notwithstanding the foregoing, the Department of
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Legal Affairs shall prepare a sample demand letter to

incorporate the information reguired by subsection (2) for

individual notice of claims and make it available to the public.

(14) If a claimant initiates civil litigation under this

part without first complying with the requirements of this

section, the court, upon a motion of a dealer, shall abate the

litigation, without prejudice, until the claimant has complied

with the provisions of this part.

Section 9. Subsection (8) is added to section 501.212,
Florida Statutes, to read:
501.212 Application.--This part does not apply to:

(8) A claim brought by a person other than the enforcing

authority against a dealer as defined in s. 501.975(2).

However, this subsection does not affect any action or remedy
concerning residential tenancies covered under part II of
chapter 83, nor does it prohibit the enforcing authority from
maintaining exclusive jurisdiction to bring any cause of action
authorized under this part.

Section 10. This act shall take effect upon becoming a

law.

=======—========= T J] T L E A MEDNDDMENT ====—=============
Remove the entire title and insert:
An act relating to deceptive and unfair trade practices;
amending s. 501.975, F.S.; providing definitions for part VI of
ch. 501, F.S.; creating s. 501.9755, F.S.; declaring that unfair
methods of competition, unconscionable acts or practices, and
unfair or deceptive acts or practices used by motor vehicle
dealers are unlawful; providing legislative intent; amending s.

501.976, F.S.; providing an exception to the requirement that a
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contract be fully complete before a customer signs a motor
vehicle dealer's contract; creating s. 501.9765, F.S.; providing
that a motor vehicle dealer who willfully uses a method or
practice that victimizes or attempts to victimize senior
citizens or handicapped persons commits an unfair or deceptive
trade practice; providing a civil penalty; providing for
reimbursement or restitution; creating s. 501.977, F.S.;
providing additional remedies against a motor vehicle dealer;
creating s. 501.978, F.S.; providing that the remedies of part
VI of ch. 501, F.S., are in addition to remedies otherwise
available for the same conduct under state or local law and do
not preempt local consumer-protection ordinances not in conflict
with part VI of ch. 501, F.S.; creating s. 501.979, F.S.;
providing for attorney's fees for a prevailing party; providing
procedures for receiving attorney's fees; authorizing the
Department of Legal Affairs or the office of the state attorney
to receive attorney's fees under certain circumstances; creating
s. 501.980, F.S.; requiring that, as a condition precedent to
initiating civil litigation arising under part VI of ch. 501,
F.S., a claimant give the motor vehicle dealer written notice of
the claimant's intent to initiate litigation against the motor
vehicle dealer not less than 30 days before initiating the
litigation; providing for the content of the notice of claim and
the method by which the notice of claim is given to the motor
vehicle dealer; providing that if the claim is paid by the motor
vehicle dealer within 30 days after receiving the notice of
claim, together with a surcharge of 10 percent of the alleged
actual damages, the claimant may not initiate litigation against
the motor vehicle dealer, and the motor vehicle dealer is
obligated to pay only $500 for the attorney's fees of the

claimant; providing that the surcharge not exceed $500;

Page 18 of 19
HB 1019 Amendment 1




542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
providing procedures for damage claims that are nonquantifiable;
providing expedited procedures when the claimant is without
access to a motor vehicle; providing that a claimant is not
entitled to a surcharge under certain circumstances; providing
that a motor vehicle dealer is not obligated to pay the
claimant's attorney's fees under certain circumstances;
providing that the presuit-notification procedures apply to
class actions; providing that any applicable statute of
limitations is tolled for 30 days for individual claims and 90
days for class action claims; providing that the act does not
affect the statutory responsibilities of the Attorney General or
the office of the state attorney; requiring a court to abate
litigation, without prejudice, until the claimant has complied
with the required procedures; amending s. 501.212, F.S.;
exempting motor vehicle dealers from the provisions of part II
of ch. 501, F.S.; providing an exception for the enforcing

authority; providing an effective date.
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SUMMARY ANALYSIS

Current law requires that a parent who has primary residential custody of a child, where the judgment awarding

primary residence restricts relocation, must seek court permission for the move.

This bill creates a procedure that all primary residential parents must follow when seeking to relocate with a
child or children. The primary residential parent must give 45 days notice to all persons entitied to visitation
rights with the child or children. If there is no objection, the move is automatically authorized. If an objection is
filed, the bill sets criteria for the court to use in determining whether to grant or deny permission to move.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Empower Families -- This bill may affect the process for obtaining court permission to move a minor
child of an unmarried (or estranged) couple.

B. EFFECT OF PROPOSED CHANGES:
Current Law

A primary residential parent's attempt to relocate is addressed in two ways; with only one provided for
in statute. When a residency restriction clause is provided in the final judgment of divorce, a framework
exists in the statutes for what a court is to consider when reviewing a primary residential parent's
petition for relocation. That framework, found in s. 61.13(2)(d), F.S., provides that a court is to consider
the following factors to determine whether the primary residential parent should be permitted to relocate
with the child:

1. Whether the move would be likely to improve the general quality of life for
both the residential parent and the child.

2. The extent to which visitation rights have been allowed and exercised.

3. Whether the primary residential parent, once out of the jurisdiction, will be
likely to comply with any substitute visitation arrangements.

4. Whether the substitute visitation will be adequate to foster a continuing
meaningful relationship between the child and the secondary residential parent.

5. Whether the cost of transportation is financially affordable by one or both
parties.

6. Whether the move is in the best interests of the child."

Section 61.13(2)(d), F.S. is explicit that "[n]Jo presumption shall arise in favor of or against a request to
relocate when a primary residential parent seeks to move the child and the move will materially affect
the current schedule of contact and access with the secondary residential parent." In essence, the
existing statute "imposes a fact-specific framework that allows the trial court to base a relocation
decision 'on what is best for the child, even though a result may not be best for the primary residential
parent seeking to relocate."?

The existing statute is effective when a petition for relocation by a primary residential parent has been
filed. However, in the absence of a residency restriction clause in the final judgment, many times the

' Section 61.13(2)(d), F.S.
2 Section 61.13(2)(d), F.S. was enacted to overrule a line of cases as this excerpt from Berrebbi v. Clarke, 870 So. 2d
172, 173-74 (Fla. 2d DCA 2004) explains:
Section 61.13(2)(d) overrules a presumption previously adopted by the Mize v. Mize, 621 So.2d 417
(Fla.1993), and Russenberger v. Russenberger, 669 So.2d 1044 (Fla.1996), line of cases that a request
for relocation should be favored when the request is made in good faith., Borchard v. Borchard, 730
S0.2d 748 (Fla. 2d DCA 1999); Flint [v. Fortson], 744 So.2d 1217 [(Fla. 4th DCA 1999)]. Instead, the
statute imposes a fact-specific framework that allows the trial court to base a relocation decision "on what
is best for the child, even though a result may not be best for the primary residential parent seeking to

relocate.”
8 Berrebbi, 870 So. 2d at 174 (citing Flint v. Fortson, 744 So.2d 1217, 1218 (Fla. 4th DCA 1899).
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primary residential parent simply moves withoUt authorization. The following excerpt from the Fourth
District Court of Appeal, in Leeds v Adamse, 832 So.2d 125, 127-28 (Fla. 4th DCA 2002), describes
this scenario which it described as a "catch 22."

The "catch 22" scenario unfolds as follows. Absent a residency restriction
clause, the custodial parent is free to move the children without the consent of, or
even notice to, the non-custodial parent. A trial court is prohibited from including
a residency restriction clause in a final judgment unless the custodial parent
seeks to relocate. An intent to relocate is often first revealed when the move
takes place. At that point, the non-custodial parent's only option is to seek a
modification of custody. However, to secure a modification of custody, he or she
must show a substantial change of circumstances, and that the modification will
be in the best interest of the children. [Section] 61.13(1)(a) Fla. Stat (2001).
Until recently, relocation of the children without notice or consent was not a
substantial change of circumstances that would support modification of the
custody provisions of a final judgment. The non-custodial parent is up the
custody creek without the proverbial paddle.

This "catch 22" scenario has been reduced by the recent amendment of section
61.13. It now provides that refusal to honor a non-custodial parent's visitation
rights without just cause will support a modification of custody. But, the non-
custodial parent must still show that the modification is in the best interest of the
children. [Section] 61.13(4)(c)5 Fla. Stat. (2001). Boiled down to its essentials,
under existing law, a custodial parent can conceal his or her intent to relocate the
children, then after entry of the final judgment relocate to a place for [sic] enough
away to effectively deny visitation to the non-custodial parent, and leave the non-
custodial parent with the uphill battle.

At that point, much has changed, and an element of greatly increased hostility
has been injected into the case. The judge's role is transformed from a
thoughtful consideration of statutory criteria before the move to a fragile
balancing act. The court must consider the significant economic factors inherent
in a relocation, such as the purchase/sale of a residence, rent and utility
deposits, school enrollment, and many other expenditures made by the custodial
parent who relocates. The court must also consider the additional disruption of
the children's lives that will occur if the court orders the custodial parent to return,
or, by modifying custody, orders the children to be relocated a second time, this
time without the presence and support of the parent with whom the children have
lived. The longer the relocated parent can delay resolution of the issue, the
greater the impact on the children of an additional relocation. In many cases,
consideration of these factors, particularly those relating to disruption of the
children's lives, actually bolsters the position of the relocated parent. The
circumstances to be reviewed have already altered the pre-existing status quo.

For a non-custodial parent to be guaranteed of notification before a relocation
takes place, a residency restriction clause must be in existence by agreement or
order. All that an inclusion of such a provision will do to is allow the parties to
either agree to the move or request leave of court to relocate. This will allow the
trial court to review the factors outlined in section 61.13(2)(d), Florida Statutes
(2001), in an objective and thoughtful manner instead of having to address these
sensitive issues after the fact. It will prevent the infamous flights in the night that
send families into the land of panic, chaos, and hostility, and which cause such
disruption in the lives of children.*

* Leeds v Adamse, 832 So.2d 125, 127-28 (Fla. 4th DCA 2002)(internal citations omitted).
STORAGE NAME: h1047.CJ.doc PAGE: 3
DATE: 3/13/2006



Effect of Bill

The bill creates s. 63.13001, F.S., to provide a mechanism for a court to determine the appropriateness
of any relocation by a primary residential parent before the relocation. The bill defines the following
terms:

¢ Change of residence address means the relocation of a child to a primary residence more than
50 miles away from his or her current primary place of residence, unless the move places the
primary residence of the minor child less than 50 miles from the nonresidential parent.

. Child means any person who is under the jurisdiction of a state court pursuant to the Uniform
Child Custody Jurisdiction and Enforcement Act or is the subject of any order granting to a
parent or other person any right to residential care, custody, or visitation as provided under
state law.

¢ Court means the circuit court in an original proceeding which has proper venue and jurisdiction
in accordance with the Uniform Child Custody Jurisdiction and Enforcement Act, the circuit court
in the county in which either parent and the child reside, or the circuit court in which the original
action was adjudicated.

o Other person means an individual who is not the parent and who, by court order, maintains the
primary residence of a child or has visitation rights with a child.

¢ Parent means any person so named by court order or express written agreement that is subject
to court enforcement or a person reflected as a parent on a birth certificate and in whose home
a child maintains a primary or secondary residence.

e Person entitled to be the primary residential parent of a child means a person so designated.by
court order or by an express written agreement that is subject to court enforcement or a person
seeking such a designation, or, when neither parent has been designated as primary residential
parent, the person seeking to relocate with a child.

 Principal or primary residence of a child means the home of the designated primary residential
parent. When rotating custody is in effect, each parent shall be considered to be the primary
residential parent.

¢ Relocation means a change in the principal residence of a child for a period of 60 consecutive
days or more but does not include a temporary absence from the principal residence for
purposes of vacation, education, or the provision of health care for the child.

A primary residential parent must notify the other parent and every other person entitled to visitation
with the child of the proposed relocation. No later than 45 days before the proposed move, the primary
residential parent must file a "Certificate of Filing Notice of Intent to Relocate" ("Certificate”) of the
parent's intention to relocate with the child.

The Certificate must be personally served on the other parent and on every person entitled to
visitation.® In cases where personal service is impossibie, service will be permitted by publication.® If
there is a pending action or proceeding in which service of process has already been made, service of
process may occur in accordance with Rule 1.080, Florida Rules of Civil Procedure,” and is a valid
service of the Certificate.

% The service must comply with the requirements of ch. 48, F.S..
® Service by publication must be in accordance with s. 49.021, F.S.
" Rule 1.080, Florida Rules of Civil Procedure provides for when service is required and how service is to be

accomplished.
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A Notice of Intent to Relocate ("Notice") must be served with the Certificate. The Notice lists the details
of the proposed move, and it must provide:

¢ If known, a description of the location of the new residence, including the state, city, and specific
physical address.

¢ If known, the mailing address, if not the same as the physical address.
¢ If known, the home telephone number of the intended new residence.
¢ The date of the intended move.

e A detailed statement of the specific reasons for the proposed relocation of the child. If one of the
reasons for the move is based on a written job offer, that written job offer must be attached.

¢ A proposal for a revised post-relocation schedule of visitation with the child.

e A warning to the non-relocating parent or other person that an objection to the relocation must
be made in writing, filed with the court, and served on the relocating person within 30 days after
service of the Certificate along with the Notice. Without an objection the relocation will be
permitted. If an objection is timely filed, the burden shifts to the parent or person seeking to
relocate to initiate court proceedings to obtain court permission to relocate prior to doing so.

¢ The mailing address of the parent or other person seeking to relocate to which an objection
should be sent.

The Notice must be signed under oath under penalty of perjury. The contents of the Notice are not
privileged; however, the Notice is not initially filed with the court. Instead, the Notice is served upon the
non-relocating parent and other persons entitled to visitation with the child. A primary residential parent
required to give Notice, has a continuing duty to provide current and updated information in the Notice.

If a parent relocates a child without complying with the Notice procedure, that action subjects a parent
to contempt and other proceedings to compel the return of the child. Further, the parent's failure to
follow this procedure may be taken into account by a court in any action seeking a determination or
modification of residence, custody, or visitation with the child as:

¢ A factor in making a determination regarding the relocation of a child.

¢ A factor in determining whether residence or contact, access, visitation, and time-sharing
arrangements should be modified.

e A basis for ordering the temporary or permanent return of the child.

o Sufficient cause to order the parent seeking to relocate the child to pay reasonable expenses
and attorney's fees incurred by the objecting party.

¢ For the award of reasonable attorney's fees and costs, including interim travel expenses
incident to visitation or securing the return of the child.

As the Notice warns, if after 30 days after service, no written objection is filed, the relocation is deemed
authorized and may occur. If an objection is filed, the objection must include the specific factual basis
for seeking a prohibition of the relocation, including a statement of the amount of participation or
involvement the objecting party currently has or has had in the life of the child.
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The court may grant a temporary order restraining the relocation of a child. The court may also order
the return of the child, if a relocation has previously taken place, or other appropriate relief. But to
require such action, the court must find:

¢ The Notice was not timely provided.
e The child was already relocated without Notice, written agreement or court approval.

» Based upon the evidence presented at a preliminary hearing, there is a likelihood that after a
final hearing the court will not approve the relocation.

On the other hand, the court may grant a temporary order permitting the relocation. But the court must
find the Notice was timely provided, and the evidence presented at a preliminary hearing demonstrates
that there is a likelihood that after a final hearing the court will approve the relocation.®

If the court issues a temporary order authorizing a relocation before a final judgment is rendered, the
court may not give any weight to the temporary relocation in reaching its final decision.

If temporary relocation of a child is permitted, the court may require the relocating parent to provide
reasonable security, financial or otherwise, and guarantee that the court-ordered contact with the child
will not be interrupted or interfered with by the relocating parent.

No presumption will arise in favor of or against a request to relocate with the child when a primary
residential parent seeks to move and the move will materially affect the current schedule of contact,
access, and time-sharing with the non-relocating parent. In reaching its decision regarding a proposed
temporary or permanent relocation, the court must evaluate all of the following factors:

¢ The nature, quality, extent of involvement, and duration of the child's relationship with the parent
proposing to relocate with the child and with the non-relocating parent, other persons, siblings,
half-siblings, and other significant persons in the child's life.

¢ The age and developmental stage of the child, the needs of the child, and the likely impact the
relocation will have on the child's physical, educational, and emotional development, taking into
consideration any special needs of the child.

e The feasibility of preserving the relationship between the nonrelocating parent or other person
and the child through substitute arrangements that take into consideration the logistics of
contact, access, visitation, and time-sharing, as well as the financial circumstances of the
parties; whether those factors are sufficient to foster a continuing meaningful relationship
between the child and the nonrelocating parent or other person; and the likelihood of
compliance with the substitute arrangements by the relocating parent once he or she is out of
the jurisdiction of the court.

¢ The child's preference, taking into consideration the age and maturity of the child.

¢ Whether the relocation will enhance the general quality of life for both the parent seeking the
relocation and the child, including, but not limited to, financial or emotional benefits or
educational opportunities.

e The reasons of each parent or other person for seeking or opposing the relocation.

¢ The current employment and economic circumstances of each parent or other person and

whether or not the proposed relocation is necessary to improve the economic circumstances of
the parent or other person seeking relocation of the child.

® Section 61.13001 (5)(b)(2); these findings must be supported by the same factual basis as would be necessary to

support the permitting of relocation in a final judgment.
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¢ That the relocation is sought in good faith, the extent to which the objecting parent has fulfilied
his or her financial obligations to the parent or other person seeking relocation, including child
support, spousal support, and marital property and marital debt obligations.

o The career and other opportunities available to the objecting parent or objecting other person if
the relocation occurs.

¢ A history of substance abuse or domestic violence as defined in s. 741.28 or which meets the
criteria of s. 39.806(1)(d) by either parent, including a consideration of the severity of such
conduct and the failure or success of any attempts at rehabilitation.

¢ Any other factor affecting the best interest of the child or as set forth in s. 61.13.°

The parent or other person seeking to relocate has the burden of proof if an objection is filed and must
then initiate a proceeding seeking court permission for relocation. The initial burden is on the parent or
person wishing to relocate to prove by a preponderance of the evidence that relocation is in the best
interest of the child. If that burden is met, the burden shifts to the nonrelocating parent or other person
to show by a preponderance of the evidence that the proposed relocation is not in the best interest of
the child.

If relocation is permitted, the court may, in its discretion, order contact with the nonrelocating parent,
including access, visitation, time-sharing, telephone, Internet, web-cam, and other arrangements
sufficient to ensure that the child has frequent, continuing, and meaningful contact with the
nonrelocating parent or other persons. This is only if that contact is financially affordable and in the
best interest of the child.

Moreover, if applicable, the court must specify how the transportation costs will be allocated between
the parents and other persons entitled to contact with the child(ren). And the court may adjust the child
support award, as appropriate, considering the costs of transportation and the respective net incomes
of the parents in accordance with state child support guidelines.

An evidentiary hearing or nonjury trial on a pleading seeking temporary or permanent relief filed
pursuant to this section must be accorded priority on the court's calendar.

The provisions of this section apply in the following manner. Before July 1, 2008, if the existing order
defining custody, primary residence, and visitation or a written agreement does not expressly govern
the relocation of the child. To an order, whether temporary or permanent, regarding primary residence
of a child or visitation with a child issued after July 1, 2006. To any relocation or proposed relocation,
whether permanent or temporary, of a child during any pending proceeding wherein residence of or
visitation with a child is an issue.

In situations involving domestic violence, a court may limit the amount of identifying information. On a
finding by the court, pursuant to Rule 2.051(c), Florida Rules of Judicial Administration,™ that the
health, safety, or liberty of a person or a child would be unreasonably put at risk by the disclosure of the
required identifying information in conjunction with a proposed relocation of the child, the court may ex
parte:

¢ Order that the specific residence address and telephone number, including the identity or
location of any domestic violence shelter, of the child, the parent, or other person and other
identifying information must not be disclosed in the notice, pleadings, other documents filed in
the proceeding, or the final order, except for an in camera disclosure;

® Section 61.13, F.S. pertains to custody and support of children. .

"% Rule 2.051(c), Florida Rules of Judicial Administration provides for confidentiality of court records.
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¢ Order the Notice be modified to the extent necessary to protect confidentiality and the health,
safety, or liberty of a parent, other person, or child;

¢ Impose any other remedial action that the court considers necessary to facilitate the legitimate
needs of the parties and the best interest of the child; or

o At the request of a parent, other person, or child, appoint an attorney ad litem upon whom the
objection to the Notice may be served.

To the extent that a provision of this section conflicts with an existing order or enforceable written
agreement signed by both parents, this section does not apply to the terms of that order or agreement
that govern relocation of the child or a change in the principal residence address of a parent.

C. SECTION DIRECTORY:
Section 1 creates s. 61.13001 relating to parental relocation of children.

Section 2 provides an effective date of July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

ifll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
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2. Other:
Public Records Law

Article |, s. 24(a), of the Florida Constitution sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public
record of the legislative, executive, and judicial branches of the government.

In general, “all court records are presumed open.”"" Subject to the rulemaking power of the Florida
Supreme Court, as provided by art. V, s. 2, of the Florida Constitution, the public shall have access
to all records of the judicial branch of government and its agencies, except as otherwise provided. '
Various court records are presently deemed confidential by court rule, by Florida Statutes, and by
prior case law of the state.™

The Legislature may provide for the exemption of records from the requirements of Art. I, s. 24, by
passage of a general law. The general law must state with specificity the public necessity justifying
the exemption and must be no broader than necessary to accomplish its purpose.

Public policy regarding access to government records is also addressed in s. 119.07(1), F.S., which
guarantees every person a right to inspect, examine, and copy any state, county, or municipal
record. Furthermore, the Open Government Sunset Review Act of 1995, s. 119.15, F.S., provides
that a public records exemption may be created or maintained only if it serves an identifiable public
purpose and may be no broader than is necessary to meet one of the following public purposes: 1)
allowing the state or its political subdivisions to effectively and efficiently administer a governmental
program, which administration would be significantly impaired without the exemption; 2) protecting
sensitive personal information that, if released, would be defamatory or would jeopardize an
individual's safety, although only the individual’s identity may be exempted under thls provision; or 3)
protecting trade or business secrets.

it appears that the portion of this bill dealing with the disclosure requirements in the case of domestic
violence, s. 61.13001(3), may be an attempt to create a public records exception outside of the
requirements of the Constitution. Specifically, the bill provides that upon a finding by the court, that
the health, safety, or liberty of a person or a child would be unreasonably put at risk by the disclosure
of the required identifying information in conjunction with a proposed relocation of the child, the court
may ex parte order that the specific residence address and telephone number, including the identity
or location of any domestic violence shelter, of the child, the parent, or other person and other
identifying information not be disclosed in the notice, pleadings, other documents filed in the
proceeding, or the final order, except for an in camera disclosure.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Section (6) appears to be in conflict with s. 61.13(2)(d), F.S., which also gives criteria regarding
parental relocation of a child.

The bill defines a number of terms "as used in this section, unless the context otherwise requires." It is
unclear why the language "unless the context otherwise requires” is included.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
n/a

" T/mes Publishing Co. v. Ake, 660 So. 2d 255, 257 (Fla. 1995).
2 In re Amendments to Rule of Judicial Administration 2.051—Public Access to Judicial Records, 651 So. 2d 1185, 1188

gFla 1995).
? Id. at 1189; Rule of Judicial Administration 2. 051(c)(9).
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FLORIDA H O U S E O F REPRESENTATIVE S

HB 1047 2006
1 A bill to be entitled
2 An act relating to parental relocation with a child;
3 creating s. 61.13001, F.S.; providing definitions;
4 providing for notification of certain persons of the
5 intent to relocate the child and providing procedures
6 therefor; requiring certain information to be provided on
7 a Notice of Intent to Relocate; providing procedures for
8 objecting to the relocation of a child; limiting
9 disclosure of certain information relating to cases of
10 domestic violence; providing for content of an objection
11 to relocation; authorizing the court to grant a temporary
12 order restraining the relocation of a child under certain
13 circumstances; prohibiting certain presumptions and
14 requiring certain factors to be evaluated by the court
15 with regard to relocation of a child; assigning the burden
16 of proof in cases of relocation of a child; authorizing
17 the court to order certain contact with the child by the
18 nonrelocating party; granting priority for certain
19 hearings and trials under s. 61.13001, F.S.; providing
20 applicability; providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 61.13001, Florida Statutes, is created
25| to read:
26 61.13001 Parental relocation with a child.--
27 (1) DEFINITIONS.--2As used in this section, unless the
28, context otherwise requires:
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FLORTIDA H O U S E O F R EPRESENTATI VE S

HB 1047 2006

29 (a) "Change of residence address" means the relocation of

30| a child to a primary residence more than 50 miles away from his

31| or her current primary place of residence, unless the move

32| places the primary residence of the minor child less than 50

33| miles from the nonresidential parent.

34 (b) "Child" means any person who ig under the jurisdiction

35! of a state court pursuant to the Uniform Child Custody

36| Jurisdiction and Enforcement Act or is the subject of any order

37| granting to a parent or other person any right to residential

38 care, custody, or visitation as provided under state law.

39 (c) "Court" means the circuit court in an original

40| proceeding which has proper venue and jurisdiction in accordance

41| with the Uniform Child Custody Jurisdiction and Enforcement Act,

42 the circuit court in the county in which either parent and the

43, child reside, or the circuit court in which the original action

44| was adjudicated.

45 (d) "Other person" means an individual who is not the

46| parent and who, by court order, maintains the primary residence

47| of a child or has visitation rights with a child.

48 (e) "Parent" means any persbn so named by court order or

49| express written agreement that is subject to court enforcement

50| or a person reflected as a parent on a birth certificate and in

51| whose home a child maintains a primary or secondary residence.

52 (f) "Person entitled to be the primary residential parent

53| of a child" means a person so designated by court order or by an

54| express written agreement that is subject to court enforcement

55| or a person seeking such a designation, or, when neither parent
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56| has been designated as primary residential parent, the person

57| seeking to relocate with a child.

58 (g) "Principal or primary residence of a child" means the

59| home of the designated primary residential parent. When rotating

60| custody is in effect, each parent shall be considered to be the

61| primary residential parent.

62 (h) "Relocation" means a change in the principal residence

63| of a child for a period of 60 consecutive days or more but does

64| not include a temporary absence from the principal residence for

65| purposes of vacation, education, or the provision of health care

66 for the child.

67 (2) NOTICE OF INTENT TO RELOCATE WITH A CHILD.--A parent

68| who has the right to primary residence of the child shall notify

69| the other parent and every other person entitled to visitation

70| with the child of the proposed relocation of the child's

71| principal residence.

72 (a) Verified confirmation by written notice on a form

73| entitled "Certificate of Filing Notice of Intent to Relocate" of

74| the proposed intent of the primary residential parent to

75 relocate with the child must be filed with the court no later

76| than the 45th day before the date of the proposed relocation and

77| be personally served pursuant to chapter 48 on the other parent

78| and on every other person entitled to visitation with the child,

79| together with the Notice of Intent to Relocate. When personal

80| service of process cannot be had, service of process shall be by

81| publication, in accordance with s. 49.021. If there is a pending

82) action or proceeding in which service of process has already

83| been made, service of process shall occur in accordance with
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84| Rule 1.080, Florida Rules of Civil Procedure, and is a wvalid

85| service of the Certificate of Filing Notice of Intent to

86 Relocate.
87 (b) The Notice of Intent to Relocate shall be served with

88| the Certificate of Filing Notice of Intent to Relocate and shall

89| be fully and completely answered. The following information must

90| be included with the Notice of Intent to Relocate and signed

91| under oath under penalty of perjury:

92 1. A description of the location of the intended new

93| residence, including the state, city, and specific physical

94 address, if known.

95 2. The mailing address, if not the same as the physical

96 address, 1f known.

97 3. The home telephone number of the intended new

98 residence, if known..

99 4. The date of the intended move or proposed relocation.

100 5. A detailed statement of the specific reasons for the

101| proposed relocation of the child. If one of the reasons is based

102 wupon a job offer which has been reduced to writing, that written

103| job offer must be attached to the Notice of Intent to Relocate.

104 6. A proposal for a revised postrelocation gchedule of

105| wvisitation with the child.

106 7. A warning to the nonrelocating parent or other person

107| that an objection to the relocation must be made in writing,

108 filed with the court, and served on the parent or other person

109 seeking to relocate within 30 days after service of the

110| Certificate of Filing Notice of Intent to Relocate along with

111 the Notice of Intent to Relocate, or the relocation shall be
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112| permitted. If the objection is timely filed, the burden shifts

113| to the parent or person seeking to relocate to initiate court

114| proceedings to obtain court permission to relocate prior to

115| doing so.

116 8. "The mailing address of the parent or other person

117| seeking to relocate to which the objection filed under

118 subsection (4) to the Notice of Intent to Relocate should be
119 sent.
120

121 The contents of the Notice of Intent to Relocate are not

122| privileged. For purposes of encouraging amicable resolution of

123 the relocation issue, the Notice of Intent to Relocate shall

124| initially not be filed with the court but instead served upon

125| the nonrelocating parent, other person, and every other person

126 entitled to visitation with the child and a copy thereof shall

127| be maintained by the parent or other person seeking to relocate.

128 (c¢) A person required to give notice of a proposed

129| relocation or change of residence address under this section has

130! a continuing duty to provide current and updated information

131| required by this section when that information becomes known.

132 (d) The act of relocating the child after failure to

133| comply with the notice of intent to relocate procedure described

134| in this subsection subjects the party in violation thereof to

135| contempt and other proceedings to compel the return of the child

136| and may be taken into account by the court in any initial or

137| postjudgment action seeking a determination or modification of

138} residence, custody, or vigitation with the child as:
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139 1. A factor in making a determination regarding the

140 relocation of a child.

141 2. A factor in determining whether residence or contact,

142 access, visitation, and time-sharing arrangements should be

143 modified.

144 3. A basis for ordering the temporary or permanent return

145 of the child.

146 4. Sufficient cause to order the parent or other person

147, seeking to relocate the child to pay reasonable expenses and

148| attorney's fees incurred by the party objecting to the

149 relocation.

150 5. For the award of reasonable attorney's fees and costs,

151| including interim travel expenses incident to visitation or

152| securing the return of the child.

153 (e) 1If the parent or other person receiving the Notice of

154, Intent to Relocate does not, within 30 days after service of the

155| notice, file a written objection, the relocation is

156| automatically deemed authorized and may occur.

157 (3) DISCLOSURE REQUIREMENTS INVOLVING DOMESTIC

158| VIOLENCE.--On a finding by the court, pursuant to Rule 2.051(c),

159 Florida Rules of Judicial Administration, that the health,

160| safety, or liberty of a person or a child would be unreasonably

161 put at risk by the disclosure of the required identifying

162| information in conjunction with a proposed relocation of the

163! child, the court may ex parte:

l64 (a) Order that the specific residence address and

165! telephone number, including the identity or location of any

166 domestic violence shelter, of the child, the parent, or other
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167| person and other identifying information shall not be disclosed

168 in the notice, pleadings, other documents filed in the

169| proceeding, or the final order, except for an in camera

170 disclosure;

171 (b) Order that the notice requirements provided in this

172| section be modified to the extent necessary to protect

173! confidentiality and the health, safety, or liberty of a parent,

174| other person, or child;

175 (¢) Impose any other remedial action that the court

176 considers necessary to facilitate the legitimate needs of the

177| parties and the best interest of the child; or

178 (d) At the request of a parent, other person, or child,

179| appoint an attorney ad litem upon whom the objection to the

180| Notice of Intent to Relocate may be served.

181 (4) CONTENT OF OBJECTION TO RELOCATION.--The objection

182| seeking to prevent the relocation of a child shall be verified

183| and served within 30 days after service of the Notice of Intent

184 to Relocate according to the Florida Rules of Civil Procedure

185! and shall include the specific factual basis supporting the

186| reasons for seeking a prohibition of the relocation, including a

187| statement of the amount of participation or involvement the

188| objecting party currently has or has had in the life of the
189| child.
190 (5) TEMPORARY ORDER.--

191 (a) The court may grant a temporary order restraining the

192| relocation of a child or ordering the return of the child, if a

193| relocation has previously taken place, or other appropriate

194 remedial relief, if the court finds:
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195 1. The required notice of a proposed relocation of a child

196| was not provided in a timely manner.

197 2. The child already has been relocated without notice or

198! written agreement of the parties or without court approval.

199 3. From an examination of the evidence presented at the

200| preliminary hearing that there is a likelihood that upon final

201| hearing the court will not approve the relocation of the primary

202 residence of the ¢hild.

203 (b) The court may grant a temporary order permitting the

204| relocation of the child pending final hearing, if the court:

205 1. Finds that the required Notice of Intent to Relocate

206| was provided in a timely manner.

207 2. Finds from an examination of the evidence presented at

208| the preliminary hearing that there is a likelihood that on final

209| hearing the court will approve the relocation of the primary

210| residence of the child, which findings must be supported by the

211| same factual basis as would be necessary to support the

212| permitting of relocation in a final judgment.

213 (¢) 1If the court has issued a temporary order authorizing

214| a party seeking to relocate or move a child before a final

215| judgment is rendered, the court may not give any weight to the

216| temporary relocation as a factor in reaching its final decision.

217 (d) If temporary relocation of a child is permitted, the

218| court may require the person relocating the child to provide

219| reasonable security, financial or otherwise, and guarantee that

220| the court-ordered contact with the child will not be interrupted

221| or interfered with by the relocating party.
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222 (6) NO PRESUMPTION; FACTORS TO DETERMINE CONTESTED

223| RELOCATION.--No presumption shall arise in favor of or against a

224| request to relocate with the child when a primary residential

225| parent seeks to move the child and the move will materially

226| affect the current schedule of contact, access, and time-sharing

227 with the nonrelocating parent or other person. In reaching its

228| decision regarding a proposed temporary or permanent relocation,

229| the court shall evaluate all of the following factors:

230 (a) The nature, quality, extent of involvement, and

231, duration of the child's relationship with the parent proposing

232| to relocate with the child and with the nonrelocating parent,

233| other persons, siblings, half-siblings, and other significant

234 persons in the child's 1life.

235 (b) The age and developmental stage of the child, the

236| needs of the child, and the likely impact the relocation will

237| have on the child's physical, educational, and emotional

238| development, taking into consideration any special needs of the
239| child.

240 (c) The feasibility of preserving the relationship between

241 the nonrelocating parent or other person and the child through

242| substitute arrangements that take into consideration the

243 logistics of contact, access, visitation, and time-sharing, as

244| well as the financial circumstances of the parties; whether

245| those factors are sufficient to foster a continuing meaningful

246 relationship between the child and the nonrelocating parent or

247| other person; and the likelihood of compliance with the

248| substitute arrangements by the relocating parent once he or she

249| 1is out of the jurisdiction of the court.

Page 9 of 12

CODING: Words stricken are deletions; words underlined are additions.
hb1047-00



FLORIDA H O U S E O F REPRESENTATIVES

HB 1047 2006

250 (d) The child's preference, taking into consideration the

251| age and maturity of the child.

252 (e) Whether the relocation will enhance the general

253| quality of life for both the parent seeking the relocation and

254 the child, including, but not limited to, financial or emotional

255| benefits or educational opportunities.

256 (f) The reasons of each parent or other person for seeking

257, or opposing the relocation.

258 (g) The current employment and economic circumstances of

259| each parent or other person and whether or not the proposed

260| relocation is necessary to improve the economic circumstances of

261| the parent or other person seeking relocation of the child.

262 (h) That the relocation is sought in good faith, the

263| extent to which the objecting parent has fulfilled his or her

264| financial obligations to the parent or other person seeking

265| relocation, including child support, spousal support, and

266| marital property and marital debt obligatiomns.

267 (1) The career and other opportunities available to the

268| objecting parent or objecting other person if the relocation

269 occurs.

270 () A history of substance abuse or domestic violence as

271 defined in s. 741.28 or which meets the criteria of s.

272| 39.806(1) (d) by either parent, including a consideration of the

273| severity of such conduct and the failure or success of any

274| attempts at rehabilitation.

275 (k) Any other factor affecting the best interest of the
276, child or as set forth in s. 61.13.
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277 (7) BURDEN OF PROOF.--The parent or other person wishing

278| to relocate has the burden of proof if an objection is filed and

279| must then initiate a proceeding seeking court permission for

280| relocation. The initial burden is on the parent or person

281| wishing to relocate to prové by a preponderance of the evidence

282 that relocation is in the best interest of the child. If that

283| burden of proof is met, the burden shifts to the nonrelocating

284| parent or other person to show by a preponderance of the

285| evidence that the proposed relocation is not in the best

286 interest of the child.

287 (8) ORDER REGARDING RELOCATION.--If relocation is
288| permitted:
289 (a) The court may, in its discretion, order contact with

290| the nonrelocating parent, including access, visitation, time-

291 sharing, telephone, Internet, web-cam, and other arrangements

292| sufficient to ensure that the child has frequent, continuing,

293 and meaningful contact, access, visitation, and time-sharing

294| with the nonrelocating parent or other persons, if contact is

295| financially affordable and in the best interest of the child.

296 (b) If applicable, the court shall specify how the

297| transportation costs will be allocated between the parents and

298| other persons entitled to contact, access, visitation, and time-

299| sharing and may adjust the child support award, as appropriate,

300| considering the costs of transportation and the respective net

301| incomes of the parents in accordance with state child support

302| guidelines.

303 (9) PRIORITY FOR HEARING OR TRIAL.--An evidentiary hearing

304| or nonjury trial on a pleading seeking temporary or permanent
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305| relief filed pursuant to this section shall be accorded priority

306 on the court's calendar.

307 (10) APPLICABILITY.--
308 (a) The provisions of this section apply:
309 1. Before July 1, 2006, if the existing order defining

310| custody, primary residence, and visitation or a written

311 agreement does not expressly govern the relocation of the child.

312 2. To an order, whether temporary or permanent, regarding

313| primary residence of a child or visitation with a child issued

314 after July 1, 2006.

315 3. To any relocation or proposed relocation, whether

316| permanent or temporary, of a child during any pending proceeding

317 wherein residence of or visitation with a child is an issue.

318 (b) To the extent that a provision of this section

319| conflicts with an existing order or enforceable written

320| agreement signed by both parents, this section does not apply to

321| the terms of that order or agreement that govern relocation of

322| the child or a change in the principal residence address of a

323| parent.
324 Section 2. This act shall take effect July 1, 2006.
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Section 2. Section 61.13001, Florida Statutes, is created
to read:
61.13001 Parental relocation with a child.--
(1) DEFINITIONS.--As used 1in this section:
" . 1 .
(a) Change of residence address" means the relocation of

a child to a primary residence more than 50 miles away from his

or her current primary place of residence, unless the move

places the primary residence of the minor child less than 50

miles from the nonresidential parent.

(b) "Child" means any person who is under the jurisdiction

of a state court pursuant to the Uniform Child Custody

Jurisdiction and Enforcement Act or is the subject of any order

granting to a parent or other person any right to residential

care, custody, or visitation as provided under state law.

(c) "Court" means the circuit court in an original

proceeding which has proper venue and jurisdiction in accordance

with the Uniform Child Custody Jurisdiction and Enforcement Act,

the circuit court in the county in which either parent and the

child reside, or the circuit court in which the original action

was adjudicated.
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(d) "Other person" means an individual who is not the

parent and who, by court order, maintains the primary residence

of a child or has visitation rights with a child.

(e) "Parent" means an erson so named by court order or
Yy

express written agreement that is subject to court enforcement

or a person reflected as a parent on a birth certificate and in

whose home a child maintains a primary or secondary residence.

(f) "Person entitled to be the primary residential parent

of a child"” means a person so designated by court order or by an

express written agreement that is subject to court enforcement

or a person seeking such a designation, or, when neither parent

has been designated as primary residential parent, the person

seeking to relocate with a child.

(g) "Principal or primary residence of a child" means the

home of the designated primary residential parent. For purposes

of this section only, when rotating custody is in effect, each

parent shall be considered to be the primary residential parent.

(h) "Relocation" means a change in the principal residence

©of a child for a period of 60 consecutive days or more but does

not include a temporary absence from the principal residence for

purposes of vacation, education, or the provision of health care

for the child.

(2) NOTICE OF INTENT TO RELOCATE WITH A CHILD.--A parent

who is entitled to primary residence of the child shall notify

the other parent, and every other person entitled to visitation

with the child, of a proposed relocation of the child's

principal residence. The form of notice shall be according to

this section:

(a) The parent seeking to relocate shall prepare a Notice

of Intent to Relocate. The following information must be
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included with the Notice of Intent to Relocate and signed under

oath under penalty of perjury:

1. A description of the location of the intended new

residence, including the state, city, and specific physical

address, 1if known.

2. The mailing address of the intended new residence, if

not the same as the physical address, if known.

3. The home telephone number of the intended new

residence, if known.

4. The date of the intended move or proposed relocation.

5. A detailed statement of the specific reasons for the

proposed relocation of the child. If one of the reasons is based

upon a. job offer which has been reduced to writing, that written

job offer must be attached to the Notice of Intent to Relocate.

6. A proposal for a revised postrelocation schedule of

visitation with the child.

7. Substantially the following statement, in all capital

letters and in the same or larger font size than the remainder

of the notice:

AN OBJECTION TO THE PROPOSED RELOCATION MUST BE MADE IN

WRITING, FILED WITH THE COURT, AND SERVED ON THE PARENT OR

OTHER PERSON SEEKING TO RELOCATE WITHIN 30 DAYS AFTER

SERVICE OF THIS NOTICE OF INTENT TO RELOCATE. IF YOU FAIL

TO TIMELY OBJECT TO THE RELOCATION, THE RELOCATION WILL BE

ALLOWED WITHOUT FURTHER NOTICE AND WITHOUT A HEARING.

8. The mailing address of the parent or other person

seeking to relocate to which the objection filed under
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subsection (4) to the Notice of Intent to Relocate should be

sent.

The contents of the Notice of Intent to Relocate are not

privileged. For purposes of encouraging amicable resolution of

the relocation issue, a copy of the Notice of Intent to Relocate

shall initially not be filed with the court but instead served

upon the nonrelocating parent, other person, and every other

person entitled to visitation with the child and the original

thereof shall be maintained by the parent or other person

seeking to relocate.

(b) The parent seeking to relocate shall also prepare a

Certificate of Filing Notice of Intent to Relocate. The

certificate shall certify the date that the Notice of Intent to

Relocate was served on the other parent and on every other

person entitled to visitation with the child.

(c) The Notice of Intent to Relocate, and the Certificate

of Filing Notice of Intent to Relocate, shall be served on the

other parent and on every other person entitled to visitation

with the child. Where there is a pending court action regarding

the child, service of process may be according to court rule.

Otherwise, service of process shall be according to chapters 48

and 49.

(d) A person giving notice of a proposed relocation or

change of residence address under this section has a continuing

duty to provide current and updated information required by this

section when that information becomes known.

(e) If the other parent and any other person entitled to

visitation with the child fails to timely file an objection, the

relocation shall be allowed and the court shall enter an order.
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If an objection is timely filed, the burden shifts to the parent

or person seeking to relocate to initiate court proceedings to

obtain court permission to relocate prior to doing so.

(f) The act of relocating the child after failure to

comply with the notice of intent to relocate procedure described

in this subsection subjects the party in violation thereof to

contempt and other proceedings to compel the return of the child

and may be taken into account by the court in any initial or

postjudgment action seeking a determination or modification of

residence, custody, or visitation with the child as:

1. A factor in making a determination regarding the

relocation of a child.

2. A factor in determining whether residence or contact,

access, visitation, and time-sharing arrangements should be

modified.
3. A basis for ordering the temporary or permanent return

of the child.

4. Sufficient cause to order the parent or other person

seeking to relocate the child to pay reasonable expenses and

attorney's fees incurred by the party objecting to the

relocation.

5. For the award of reasonable attorney's fees and costs,

including interim travel expenses incident to visitation or

securing the return of the child.

(3) RELATION TO PUBLIC RECORDS LAWS.--If the parent or

other person seeking to relocate a child, or if the child, is

entitled to prevent disclosure of location information pursuant

to any public records exemption applicable to that person, the

court may enter any order necessary to modify the disclosure
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requirements of this section in compliance with the public

records exemption.

(4) CONTENT OF OBJECTION TO RELOCATION.--An objection

seeking to prevent the relocation of a child shall be verified

and served within 30 days after service of the Notice of Intent

to Relocate. The objection shall include the specific factual

basis supporting the reasons for seeking a prohibition of the

relocation, including a statement of the amount of participation

or involvement the objecting party currently has or has had in

the life of the child.

m=========cc==== T I T LE AMENDMEN T ===cccc======
Remove line(s) 3 and insert:

amehding s. 61.13, F.S.; deleting standards for determining

whether to allow a primary residential parent to move a child;

creating s. 61.13001, F.S.; providing definitions;
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SUMMARY ANALYSIS

An Individual Retirement Account ("IRA") is an investment tool that permits qualifying individuals to save and
invest for retirement, with certain federal income tax advantages. Although IRAs have long been able to invest
in real estate, it was not until recently that there has been significant interest in placing real estate investments

into an IRA. Current Florida law is unclear as to how an IRA can take title to real property.

The bili specifies how retirement investment plans, such as IRAs and other qualified plans, may accept, hold,

and transfer title to real property.

This bill does not appear to have a fiscal impact on state or local governments.
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FULL ANALYSIS

Il. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Promote personal responsibility -- This bill will provide an individual with additional investment flexibility
for administers of individual retirement accounts.

Safeguard individual liberty -- This bill increases the options of an individual regarding the conduct of
his or her own affairs in the retirement arena.

B. EFFECT OF PROPOSED CHANGES:
Background'

The Employee Benefit Research Institute estimates there is in excess of $12 billion dollars in retirement
assets currently in this country. Individual Retirement Accounts (IRAs) and other qualified plans are the
second most popular type of account per household; behind the family checking account. Normally,
IRAs and qualified plans are creatures of the Internal Revenue Code, and as such, are governed
primarily by federal law and are only affected by state law within a limited scope. The interface
between federal governance of IRAs and qualified plans, and state real property laws, creates an issue
that falls within such a limited scope.

Investing an IRA in real estate is legal pursuant to the federal tax code. In the early days of IRAs, the
only place that an IRA owner could go to invest an IRA in real estate or another type of alternative
investment was a traditional trust company. If you could meet the minimum account size, which used
to be at least $300,000 of investable assets, then the bank might be willing to accommodate the IRA
owner’s investment preferences. Now there is a proliferation of IRA providers who specialize in nothing
but self-directed IRAs.> Many of them have minimum account sizes that are as low as the annual IRA
contribution limits. These have become available to the average investor and, as such, are gaining a
lot of press. There have always been rules to be followed and pitfalls for the unwary.

The IRS Rules

IRAs are created under ss. 408 and 408A of the Internal Revenue Code.® IRAs can be created by
contribution subject to annual dollar limits, or by rollover from a qualified plan. Section 408 requires a
written agreement containing certain required provisions.

The IRS has issued forms 5305 and 5305A as Model IRA Agreements. Form 5305A is clear that
despite the fact that the IRA owner may direct investments and retain most "traditional" powers that
might otherwise create a passive trust, such direction by the IRA owner will not cause the assets of the
IRA to be treated as owned by the IRA owner. All IRAs are required to be held by a trustee or
custodian approved by the IRS to hold IRA assets. The IRA owner cannot normally take out
distributions prior to age 59 ¥ without a penalty, and except in the case of a Roth IRA,* must start

! The bulk of this analysis is derived from materials graciously supplied by the Real Property Probate & Trust Law Section
of the Florida Bar.

2 "What is a self-directed IRA? It's simply an Individual Retirement Account established with a broker instead of a mutual
fund or a bank. A self-directed IRA enables you to buy and sell individual stocks. As a result, you make the investment
decisions instead of someone else, such as the manager of a mutual fund." Self-Directed IRAs, (last visited Mar. 9, 2006)
<http:/Amww.fool.com/foolu/askfoolu/1999/askfoolu9907 14.htm>.

%26 U.S.C. ss. 408, 408A.

* "The Roth IRA provides no deduction for contributions, but instead provides a benefit that isn't available for any other
form of retirement savings: if you meet certain requirements, all earnings are tax free when you or your beneficiary

withdraw them. Other benéefits include avoiding the early distribution penalty on certain withdrawals, and avoiding the
STORAGE NAME: h1141.CJ.doc PAGE: 2
DATE: 3/13/2006



taking distributions out by April 1% of the year after the year in which they turn 70%. No one has rights
in an IRA during the lifetime of the IRA owner except the IRA owner, and there is no such thing as an
irrevocable beneficiary designation during lifetime because the IRA must always belong to the
individual it was established for during the lifetime of that individual.

Qualified plans® have rules that are basically the same as those for IRAs. There are penalties for
withdrawal before the appropriate age, and in some cases withdrawals are prohibited until retirement or
separation from service. All plans will have a written agreement, a trustee and a plan administrator; but
it is important to note that some plans aliow the participant to direct investments within their account.

The Prohibited Transaction Rules

There are additional rules for alternative investing with IRAs. Section 4975 of the Internal Revenue
Code deals with prohibited transactions, and the main focus of this section is self-dealing.’ If a
transaction within an IRA is deemed prohibited, it can result in the disqualification of the entire account
as of the first day of the tax year within the year that the transaction occurred. This can result in
unexpected income tax liability, as well as penalties for early distribution if the IRA owner is under 59%.
Although there is no place in the Internal Revenue Code that defines permissible investments, s. 4975
addresses what is prohibited, subject to exceptions:’

the sale, exchange, or leasing of any property between an IRA and any disqualified person;
the lending of money or other extensions of credit between an IRA and any disqualified person;
the furnishing of goods, services, or facilities between any disqualified person and an IRA;

the transfer to any disqualified person or use by any disqualified person (or for the disqualified
person's benefit) of the income or assets of an IRA; or

¢ the receipt by any Disqualified Person of any consideration in connection with a transaction
involving my IRA.

A “Disqualified Person” as defined under Internal Revenue Code s. 4975 includes, but is not limited to,
the following:®

the IRA owner;

the IRA owner’s spouse;

the IRA beneficiary;

the IRA owner's ancestors and lineal descendants;

spouses of the IRA owner’s lineal descendants;

anyone providing services to the IRA, including the IRA Custodian and any investment
managers or advisors;

e any corporation, partnership, trust or estate in which the IRA owner individually has a 50% or
greater interest. ‘

Provided that an IRA does not engage in a prohibited transaction, alternative types of investments will
not disqualify the account and will allow the IRA owner to enjoy tax-deferred growth.

There are additional pitfalls which involve possible Unrelated Business Income Tax ("UBTI").
Retirement plan income that is generated from a trade or business regularly carried on by such account
that is not substantially related to its tax-exempt purpose could be subject to UBTI, which is ordinary

need to take minimum distributions after age 70%." Roth IRA 101, (last visited Mar. 9, 2006)
<http:/iwww.fairmark.com/rothira/roth101.htm>,

A qualified plan is established by an employer to provide retirement benefits for employees and their beneficiaries.”
401(k) and Qualified Plans: Introduction, (last visited Mar. 9, 2006)
<http://www.investopedia.com/university/retirementplans/qualifiedplan/>.

%26 U.S.C. s. 4975.

726 U.S.C. s. 4975(c)(1).

826 U.S.C. s. 4975(e)(2).
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income at the trust tax rate, payable by the IRA account. Leveraging of real estate can create
Unrelated Debt-Financed Income (“UDFI”).

Current law

Under common law, an IRA meets the simplest definition of a trust, insofar as it is required that one
person hold property for the benefit of another. The trustee or custodian must generally be a financial
institution, unless the trustee can demonstrate to the IRS that it is capable of administering an IRA.
Although the IRS considers all IRA custodians to be trustees as well, most IRA agreements offer a
choice of some sort of institutionally managed product (“bank-managed”) or what is referred to as a
“self-directed” account. In the bank-managed product, the IRA owner is asked to select an investment
objective and then allows the institution to make investment decisions and trade on the account based
upon the investment objective established by the IRA owner. In contrast, a self-directed account will
have all of the investments chosen by the IRA owner. Sometimes self-directed IRA accounts will be
invested in traditional stocks and bonds because perhaps the IRA owner has the skill and experience to
pick and choose the investments of the account. In other situations, these accounts are invested in
alternative types of investments, such as LLCs, limited partnerships, mortgage receivables, promissory
notes, or real property. On rare occasions, it is possible to find an alternative investment within a bank-
managed IRA because the IRA owner has instructed the trustee or custodian to purchase and/or retain
the asset, but it is important to note that alternative investments are not products traditionally sold to
IRA owners within the context of a bank-managed IRA relationship.

Section 408(h) of the Internal Revenue Code expressly states that IRA custodial accounts are treated
as IRA trusts so long as the assets of the account are held by a bank, trust company or other specified
entity, and that an IRA custodian is treated as a trustee for all Code purposes. In the event that federal
taxes (UBIT or UDFI) are imposed on an IRA, the IRA is taxed at the trust tax rate.

The bill seeks to clarify how title is taken in regard to self-directed IRAs. Several title companies have
taken the position that if the IRA has a custodian as opposed to a trustee, the IRA is no more than a
passive trust under the Statute of Uses,® and therefore the title cannot vest in the custodian or the

® "The Statute of Uses was enacted in 1535 to remedy the problems caused by dual legal and equitable ownership of

land. Equitable ownership had arisen as a means of avoiding the legal requirements of land transfer and the feudal

incidents of legal land ownership. The statute provided that anyone with beneficial ownership of land should henceforth

be deemed to be the legal owner." Chase Fed. Sav. And Loan Ass'n. v. Schreiber, 479 So. 2d 90, 97 (Fla. 1986).
Florida's version of the Statute of Uses, in s. 689.09, F.S., provides:

By deed of bargain and sale, or by deed of lease and release, or of covenant to stand seized to the use of
any other person, or by deed operating by way of covenant to stand seized to the use of another person,
of or in any lands or tenements in this state, the possession of the bargainor, releasor or covenantor shall
be deemed and adjudged to be transferred to the bargainee, releasee or person entitled to the use as
perfectly as if such bargainee, releasee or person entitled to the use had been enfeoffed by livery of
seizin of the land conveyed by such deed of bargain and sale, release or covenant to stand seized;
provided, that livery of seizin can be lawfully made of the lands or tenements at the time of the execution
of the said deeds or any of them.

In other words,

In Florida, a modified version of the early English common-law statute of uses is in effect. The statute
operates, when a conveyance of land to a trustee merely creates a dry, naked, passive trust, no active
duties being imposed on the trustee, to vest both legal and equitable title in the beneficiary. The
beneficiary becomes seised of the legal estate, and the statute of uses is said to "execute the trust."
Similarly, when no intention to the contrary appears, an active trust will not be continued beyond the
purposes of its creation as set forth in the trust instrument. When these purposes are accomplished, the
trust estate ceases to exist and the trustee's title becomes extinct. The interest given by the operation of
the statute of uses will be as effective as that which would be passed by the trustee's deed, except that
the latter may make the grantee's chain of title clearer.
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account and would vest in the IRA owner. Such a position could have a negative impact in certain
retirement investors.

On the surface one would assume that qualified plans would not be potentially impacted by this
interpretation because they require a trust agreement; however, depending upon the document, if the
plan allows the participant to direct the investments, there is the potential that a similar result might
occur under current state law within a plan context.

Currently the only exception to the Statute of Uses that allows a custodian to take title is found in the
Florida Uniform Gift to Minors Act (s. 710.111(1)(e), F.S. There has never been a specific method for
taking title to real estate in IRAs or qualified plans prescribed in the Florida Statutes, and similarly there
is not currently an exception for same under the Statute of Uses.

Effect of bill

The bill would carve out an exception for IRAs and Qualified Plans and prescribe the correct manner in
which title should be taken to real property purchased within these accounts. The bill is not
determinative as to whether an IRA is considered a trust under state law, but rather provides a manner
for taking title by creating an exception to the Statute of Uses.

The bill provides clarification as to taking title to real property in IRAs and qualified plans by covering all
title taken in a manner consistent with the Statute of Uses, whether previously recorded or not, setting
forth a template for vesting title to IRA custodians and trustees as well as Qualified Plan custodians and
trustees. The bill grants powers to the custodian or trustee and allows further disposition of the
property by the custodian or trustee without the joinder of the beneficiary, except in the case of a
revocation or termination.'® This presumes that the custodian or trustee will obtain whatever type of
authorization they need from the IRA owner or qualified plan participant subject to the terms of the
contractual agreement between the parties.

The bill allows third parties to rely on the powers of the custodian or trustee regardless of whether the
powers clause is recorded on the deed, and third parties have no duty to inquire as to the qualifications
of the trustee or custodian. Title conveyed under this section by a custodlan or trustee will be taken
free and clear of the claims of the IRA owner, plan participant or beneficiary.'?> The bill also provides
that if notice of revocation or termination of an IRA or qualified plan is recorded, any disposition or
encumbrance of such property will be executed by the custodian or trustee and will require the joinder
of the IRA owner or plan participant, provides that the standard of care for a custodian or trustee will be
that observed by a prudent person dealing with property of another and does not impose fiduciary
duties on a custodian that they would not otherwise bear, but despite the remedial nature of the statute
will not relleve a custodian or trustee for breach of a contractual agreement with the IRA owner or plan
participant.”

Further, the bill provides that when a provision is recorded that declares the interest to be personal
property, that provision will be controlling for state law purposes, defines IRAs and qualified plans
pursuant to the Internal Revenue Code, and defines beneficiaries to only be applicable when the IRA
owner or qualified plan part|C|pant is deceased. It specifically excludes transfers under this section
from the Statute of Uses, and proposes that this section will be remedial in nature and should be
given liberal interpretation.'®

C. SECTION DIRECTORY:

55A Fla. Jur. 2d, Trusts, s. 6.

10 ., Section 689.072(2).
Sectlon 689.072(3).
Sectlon 689.072(4).
Sectlon 689.072(6).
Sectlon 689.072(9)(b).

1% Section 689. 072(10).
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Section 1 creates s. 689.072, which carves out an exception for IRAs and Qualified Plans and
prescribes the correct manner in which title should be taken to real property purchased within these
accounts.

Section 2 provides an effective date of July 1, 2006.
Ii. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

It appears the language on line 54 is unclear. Possibly the first "the" in that line should be changed to a
"that."
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IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
n/a
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F L ORIDA H O U 8§ E O F REPRESENTATIVES

HB 1141 2006
1 A bill to be entitled
2 An act relating to conveyances of land; creating s.
3 689.072, F.S.; providing for the transfer and creation of
4 custodial property in an individual retirement account or
5 certain qualified plans; incorporating statutory
6 provisions into such transfer; providing powers to the
7 custodian or trustee of such custodial property; providing
8 protections for persons dealing with the custodian or
9 trustee; exempting certain transfers from specific claims;
10 providing for the disposition of custodial property held
11 in an account, plan or custodianship that is terminated;
12 providing a standard of care for the custodian or trustee;
13 providing for certain declarations to control in specific
14 ‘legal proceedings; providing that provisions relating to
15 deeds under statute of uses are not applicable to a
16 transfer by a custodian or trustee under the act;
17 providing for liberal construction; providing an effective
18 date.
19
20{ Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 689.072, Florida Statutes, is created
23| to read:
24 689.072 Real estate interests transferred to or by a
25| custodian or trustee of an individual retirement account or
26| gqualified plan.--
27 (1) (a) A conveyance, deed, mortgage, lease assignment, or
28| other recorded instrument that transfers an interest in real
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HB 1141 2006

29| property in this state, including a leasehold or mortgagee

30| interest, to a person who is qualified to act as a custodian or

31 trustee for an individual retirement account under 26 U.S.C. s.

32 408 (a) (2), as amended, in which instrument the transferee is

33 designated "custodian," "as custodian," "trustee," or "as

34| trustee" and the account owner or beneficiary of the

35| custodianship in the individual retirement account is named,

36| creates custodial property and transfers title to the custodian

37, or trustee when an interest in real property is recorded in the

38| name of the custodian or trustee, followed by the words "as

39 custodian or trustee for the benefit of (name of individual

40| retirement account owner or beneficiary) individual retirement

41 account.”

42 (b) This section also applies to a qualified stock bonus,

43| pension, or profit-sharing plan created under 26 U.S.C. s.

44, 401(a), as amended, in which instrument a person is designated

45 "custodian, " "as custodian," "trustee," or "as trustee" and the

46| plan, plan participant, or plan beneficiary of the custodianship

47| in the plan also creates custodial property and transfers title

48| to the custodian or trustee when an interest in real property is

49| recorded in the name of the custodian or trustee, followed by

50| the words "as custodian, or trustee of the (name of plan) for

51, the benefit of (name of plan participant or beneficiary) ."

52 (2) A transfer to a custodian or trustee of an individual

53| retirement account or qualified plan pursuant to this section

54| the incorporates the provisions of this section into the

55| disposition and grants to the custodian or trustee the power to

56| protect, conserve, sell, lease, encumber, or otherwise manage
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HB 1141 2006

57| and dispose of the real property described in the recorded

58| instrument without joinder of the named individual retirement

59| account owner, plan participant, or beneficiary, except as

60| provided in subsection (5).

61 (3) A person dealing with the custodian or trustee does

62| not have a duty to ingquire as to the qualifications of the

63| custodian or trustee and may rely on the powers of the custodian

64| or trustee for the custodial property created under this section

65| regardless of whether such powers are specified in the recorded

66| instrument. A grantee, mortgagee, lessee, transferee, assignee,

67| or person obtaining a satisfaction or release or otherwise

68| dealing with the custodian or trustee regarding such custodial

69| property is not required to inquire into:

70 (a) The identification or status of any named individual

71| retirement account owner, plan participant, or beneficiary of

72| the individual retirement account or qualified plan or his or

73| her heirs or assigns to whom a custodian or trustee may be

74 accountable under the terms of the individual retirement account

75| agreement or gualified plan document;

76 (b) The authority of the custodian or trustee to act

77| within and exercise the powers granted under the individual

78| retirement account agreement or qualified plan document;

79 (c) The adequacy or disposition or any consideration

80| provided to the custodian or trustee in connection with any

81 interest acquired from such custodian or trustee; or

82 (d) Any provision of an individual retirement account

83| agreement or qualified plan document.

84 (4) A person dealing with the custodian or trustee under
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HB 1141 2006

85| the recorded instrument takes any interest transferred by such

86 custodian or trustee, within the authority provided under this

87| section, free of claims of the named owner, plan participant, or

88| beneficiary of the individual retirement account or qualified

89| plan or of anyone claiming by, through, or under such owner,

90| plan participant, or beneficiary.

91 (5) If notice of the revocation or termination of the

92| individual retirement account agreement, qualified plan, or

93| custodianship established under such individual retirement

94| account agreement or qualified plan is recorded, any disposition

95| or encumbrance of the custodial property must be by an

96 instrument executed by the custodian or trustee or the successor

97| and the respective owner, plan participant, or beneficiary of

98| the individual retirement account or qualified plan.

99 (6) In dealing with custodial property created under this

100 section, a custodian or trustee shall observe the standard of

101 care of a prudent person dealing with property of another

102| person. This section does not relieve the custodian or trustee

103| from liability for breach of the individual retirement account

104| agreement, custodial agreement, or qualified plan document.

105 (7) A provision of the recorded instrument that defines

106| and declares the interest of the owner, plan participant, or

107| beneficiary of the individual retirement account or qualified

108| plan to be personal property controls only if a determination

109| becomes an issue in any legal proceeding.

110 (8) As used in this section, the term "beneficiary"

111| applies only when the individual retirement account owner or

112| gqualified plan participant is deceased.
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HB 1141 2006
113 (9) (a) This section does not apply to any deed, mortgage,
114| or instrument to which s. 689.071 applies.
115 (b) Section 689.09 does not apply to transfers of real
116| property interests to a custodian or trustee under this section.
117 (10) This section is remedial and shall be liberally
118| construed to effectively carry out its purposes.
119 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 1163 Vacation and Timeshare Plans
SPONSOR(S): Mealor -
TIED BILLS: None IDEN./SIM. BILLS: SB 2630
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee Blalock Bond

2) Insurance Committee

3) Justice Council

4)

5)

SUMMARY ANALYSIS

Current law requires sellers of timeshare property located outside the state of Florida to file a public offering
statement with the Division of Florida Land Sales, Condominiums, and Mobile Homes for approval before they
can provide any potential buyer in the state of Florida information regarding a timeshare unit. The developer
must furnish the public offering statement to each potential purchaser as well.

This bill provides that a timeshare seller in Florida can offer timeshare interests in a timeshare plan located
outside of Florida without filing a public offering statement as long as the seller meets certain disclosure
criteria.

This bill also provides that a developer can provide a purchaser with the option of receiving documents, such
as the public offering statement, through alternative media sources, and provides procedures that must be
followed to ensure that the purchaser receives all necessary documents.

Timeshares may include condominium units and cooperatives and can be regulated in part by ch. 720, F.S.
(Condominiums) and ch. 719, F.S. (Cooperatives). This bill provides that timeshare condominiums and
cooperatives are not subject to the provisions pertaining to the transfer of association control condominium and
cooperative law.

Currently, the timeshare seller and the managing entity must obtain insurance to protect the accommodations
and facilities of the timeshare. This bill provides that any insurance can include reasonable deductibles as
determined by the seller and then the managing entity.

This bill appears to have a positive recurring fiscal impact on state revenues of approximately $100,000, and
an unknown but likely minimal negative recurring impact on expenditures, both affecting the Division of Florida
Land Sales, Condominiums, and Mobile Homes Trust fund. This bill does not appear to have a fiscal impact
on local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government -- This bill decreases government regulation of timeshare plans located
outside the state of Florida. This bill also regulates the use of alternative media by developers.

B. EFFECT OF PROPOSED CHANGES:
Background

The Florida Vacation Plan and Timesharing Act establishes requirements for the creation, sale,
exchange, promotion, and operation of timeshare plans including requirements for full and fair
disclosure to purchasers and prospective purchasers.! A timeshare unit is an accommodation of a
timeshare plan which is d|V|ded into timeshare periods” or a condominium unit in which timeshare
estates have been created.® A timeshare plan is any arrangement, plan, scheme, or similar device
whereby a purchaser gives consideration for ownership rights in, or a right to use, any accommodations
and facilities for less than a full year during any given year, but not necessarily for consecutive years.
Prior to offering any timeshare plan, a developer must file a registered public offering statement with
the Division of Florida Land Sales, Condominiums, and Mobile Homes (division) of the Department of
Business and Professional Regulation for approval.*

Requirements When Not Filing a Public Offering Statement

Under current law, a person cannot sell a timeshare or provide information to a prospective purchaser
about a timeshare unit that is located outside the state of Florida, unless the timeshare plan has been

filed and approved by the division. While a person is staying at a timeshare located inside the state of
Florida the developer of the timeshare may want to provide the person with information about another
timeshare for sale by that developer, including ones located out of the state.

This bill creates s. 721.03(11), F.S., which provides that a seller can offer timeshare interests in a
timeshare plan located outside the state of Florida without filing a public offering statement, provided all
of the following criteria have been satisfied:

e The Seller has provided a disclosure statement to each prospective purchaser. The disclosure
statement must contain information that is substantially equivalent to the disclosures required in
timeshare and multi-state timeshare public offering statements. The disclosure statement must
also include exhibits of the following documents:

Declaration of condominium;

Cooperative documents;

Declaration of covenants and restrictions;

Articles of incorporation creating the owners' association;

Bylaws of the owners' association;

Management agreement and all maintenance and other contracts regarding the

management and operation of the timeshare property which have terms in excess of 1

year;

o Estimated operating budget for the timeshare plan and the required schedule of
purchasers' expenses; and

o Any other documents or instruments creating the timeshare plan.

0O 0 O0OO0O0OOo

! , Sections 721.02(2), (3), F.S.
Sectlon 721.05(39), F.S.
Sectlon 718.103(26), F.S.

4 Section 721 .07, F.S.
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¢ The seller must deliver the disclosure statement in a way that satisfies the requirements of ch.
721, F.S., regarding a public offering statement. The disclosure statement can be delivered by
alternative media means as permitted in ch. 721, F.S.

¢ The seller must utilize and furnish to each purchaser a fully completed and executed copy of a
purchase contract that contains the statement:

"You may cancel this contract without any penalty or obligation within 10 days
after the date you sign this contract. If you decide to cancel this contract, you
must notify the seller in writing of your intent to cancel. Your notice of
cancellation shall be effective upon the date sent and shall be sent to the seller at
(address) . Any attempt to obtain a waiver of your cancellation right is void and of
no effect. While you may execute all closing documents in advance, the closing,
as evidenced by delivery of the deed or other document, before expiration of your
10-day cancellation period, is prohibited."

The contract must also contain the initial purchase price and any additional charges to which the
purchaser could be subject to such as financing and the current year's annual assessment for
common expenses.
¢ All purchase contracts must also contain the following statements in conspicuous type:
o "This timeshare plan has not been reviewed or approved by the State of Florida"; and
o "The timeshare interest you are purchasing requires certain procedures to be followed in
order for you to use your interest. These procedures may be different from those
followed in other timeshare plans. You should read and understand these procedures
prior to purchasing”.
e The seller can only offer an out-of-state plan on behalf of:
o The developer of a timeshare plan that has been approved by the division within the last
7 years, or where an amendment by the developer has been approved by the division
within the preceding 7 years, which timeshare plan has neither been terminated or
withdrawn; or
o A developer under common ownership or control with a developer described above
provided that any common ownership must constitute as least a 50% ownership interest.
¢ An out-of state timeshare plan can only be offered to a person who already owns a timeshare
interest in a timeshare plan filed by a developer that has met the 7-year requirements stated
above.
¢ Any out-of-state timeshare plan must meet all requirements of ch. 720, F.S., except as provided
in ss. 721.06, 721.065, 721.07, 721.27, 721.55, and 721.58, F.S. The out-of-state timeshare
plan must also be eligible for any exemptions provided by ch. 721, F.S.
e Any escrow account required to be established by s. 721.08, F.S., can be maintained in the
jurisdiction where the timeshare property is located.
e The seller must be required to provide notice of the out-of-state timeshare plan to the division
on a form prescribed by the division, along with payment of a one-time fee not to exceed
$1,000 per filing.

One-to-One Purchaser to Accommodation Ratio

Section 721.05(25), F.S., provides that the "one-to-one purchaser to accommodation ratio” is the ratio
of the number of purchasers eligible to use the accommodations of a timeshare plan on a given day to
the number of accommodations available for use within the plan on that day, such that the total number
of purchasers eligible to use the accommodations of the timeshare plan during a given calendar year
never exceeds the total number of accommodations available for use in the timeshare plan during that
year. For purposes of calculation under this subsection, each purchaser must be counted at least once,
and no individual timeshare unit may be counted more than 365 times per calendar year (or more than
366 times per leap year). A purchaser who is delinquent in the payment of timeshare plan assessments
will continue to be considered eligible to use the accommodations of the timeshare plan for purposes
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of this subsection notwithstanding any application of s. 721.13(6)°.

This bill amends s. 721.05(25), F.S., by replacing all references to "calendar year" or "year" with "12-
month period".

Public Offering Statement

A "public offering statement" is the written materials describing a single-site timeshare plan or a multi-
site timeshare plan, including any exhibits attached thereto.® A developer must file a registered public
offering statement with the division. The form of the purchaser public offerin% statement must provide
fair, meaningful, and effective disclosure of all aspects of the timeshare pian.

Section 721.07(6), F.S., provides that for timeshare plans filed pursuant to this part, the developer must
furnish each purchaser with the following:

e A copy of the purchaser public offering statement text in the form approved by the division for
delivery to purchasers;

¢ Copies of the exhibits required to be filed with the division pursuant to subparagraphs (5)(ff)1.,
2.,4.,5., 8., and 20;

e A receipt for timeshare plan documents and a list describing any exhibit to the filed public
offering statement filed with the division which is not delivered to the purchaser. The division is
authorized to prescribe by rule the form of the receipt for timeshare plan documents and the
description of exhibits list that must be furnished to the purchaser. The description of documents
list utilized by a developer shall be filed with the division for review as part of the filed public
offering statement pursuant to this section. The developer shall be required to provide the
managing entity with a copy of the approved filed public offering statement and any approved
amendments thereto to be maintained by the managing entity as part of the books and records
of the timeshare plan pursuant to s. 721.13(3)(d);

¢ Any other exhibit which the developer includes as part of the purchaser public offering
statement, provided that the developer first files the exhibit with the division;

An executed copy of any document which the purchaser signs; and
A fully executed paper copy of the purchase contract.

This bill amends s. 721.07(6), F.S., by deleting the requirement that developers must furnish to each
purchaser a fully executed paper copy of the purchase contract.

Use of Alternative Media to Deliver Documents

This bill creates 721.07(7), F.S., which provides that a developer can provide a purchaser with the
option of receiving any document required by ch. 721, F.S. through alternative media instead of
delivering a paper copy to the purchaser. The purchaser's choice of document format must be made in
writing on a separate form that must disclose the system requirements necessary to view the -
alternative media and must be signed by the purchaser. The form must also state that the purchaser
should not select alternative media unless it can be viewed by the purchaser before the expiration of
the 10-day cancellation period.

If only a portion of the documents are delivered by alternative media, then the developer must identify
which information appears in the alternative media and which information is being delivered in paper
format in the table of contents and in the receipt for timeshare documents.

® Section 721.13(6), F.S., provides that "The managing entity of any timeshare plan located in this state may deny the use
of the accommodations and facilities of the timeshare plan to any purchaser who is delinquent in the payment of any
assessments made by the managing entity against such purchaser for common expenses or for ad valorem real estate
taxes".

® Section 721.05(29), F.S.

" Section 721.07(6), F.S.
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If a purchase contract is delivered by alternative media, the alternative media must contain substantially
the following statement located on the outside of any compact disc or other alternative media jacket,
sleeve, or other container:

"You may cancel your contract without any penalty or obligation within 10 calendar days
after you sign the contract or the date you receive the last of all documents required to
be delivered to you. Refer to your purchase contract for more details."

This bill gives the division the authority to determine by rule where the statement must be located.

This bill also provides that the order and content of a public offering statement delivered through
alternative media must comply with the rules of the division. Prior to delivery of the public offering
statement through alternative media, the developer must give the division a copy of the public offering
statement in the alternative media format proposed to be used by the developer together with the
executed certificate, using forms provided by the division, certifying that the portion of the public
offering statement delivered through the proposed alternative media format is accurate and, where
practicable, identical to the written public offering statement. The alternative media format used to view
the public offering statement can contain additional materials such as advertising materials. Where
other materials are contained in the alternative media, the location of the public offering statement must
be specifically and prominently identified in the alternative media and easily accessed by the purchaser.
If the developer subsequently amends the written public offering statement, the alternative media public
offering statement must also be amended to conform to the amendment, and the developer must file
with the division an executed certificate certifying that public offering statement in the alternative media
format are identical to the written public offering statement. The developer can provide paper copies of
the amendments to the purchaser.

Management of Timeshare Plans

Section 721.13, F.S., provides that for each timeshare plan, the developer must provide for a managing
entity, which must be the developer, a separate manager or management firm, or an owners'
association. Where there is a condominium or cooperative timeshare that requires a mandatory
owners' association, the board of administration must be considered the managing entity of the
timeshare plan.

This bill amends s. 721.13, F.S., to provide that notwithstanding anything to the contrary contained in
condominium or cooperative law, timeshare condominium associations and cooperative associations
are not subject to the provisions of s. 718.301, F.S. or s. 719.301, F.S., pertaining to the transfer of
condominium and cooperative association control.

Insurance for Timeshare Accommodations and Facilities

Section 721.165, F.S., provides that the seller, and thereafter, the managing entity, is responsible for
obtaining insurance to protect the accommodations and facilities of the timeshare plan in an amount
equal to the replacement cost of such accommodations and facilities.

This bill amends s. 721.165, F.S., to provide that any insurance may include reasonable deductibles as
determined initially by the seller and thereafter by the managing entity.

C. SECTION DIRECTORY:

Section 1 amends s. 721.03, F.S., to provide criteria that must be met before a seller can offer a
timeshare interest in a timeshare plan located outside the state of Florida without filing a public offering
statement.

Section 2 amends s. 721.05, F.S., to replace all references to "calendar year" or "year" with "12-month
period",
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Section 3 amends s. 721.07, F.S., to remove language requiring the developer to furnish each
purchaser a fully executed paper copy of the purchase contract. This section also provides
requirements for using alternative media options for the delivery of documents required by ch. 721, F.S.

Section 4 amends s. 721.13, F.S., to provide that timeshare condominiums and cooperatives are not
subject to the condominium or cooperative provisions pertaining to transition of association control.

Section 5 amends s. 721.165, F.S. to provide that any insurance may include reasonable deductibles
as determined initially by the seller and thereafter by the managing entity.

Section 6 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT @
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

This bill will have a negative fiscal impact on state government revenues. Amending s. 721.03,
F.S., will exempt developers from registering certain out of state timeshare plans. The change to
section 721.03, F.S., will remove the language directing the department from collecting the
registration fees ($2/timeshare week) for those exempted timeshare plans. This will be partially off-
set by the one-time fee of $1,000 payable to the division for the developer exercising this exemption
from filing. There are currently 78 out of state timeshare projects (comprising 161,888 timeshare
weeks) filed with the division. During FY 2004/05, 11 projects (comprising 51,056 timeshare
weeks) were filed. The division is unable to determine the number of projects that would be entitled
to this exemption; however, based upon FY 2004/05 filings and if all 11 projects were to have been
entitled to this exemption, the division would receive $11,000 in exemption fees instead of $102,112
in filing fees and $102,112 in annual fees.

2. Expenditures:

Recurring Effects FY 2006-07 FY 2007-08 FY 2008-09

Salaries/Benefits # of FTE's 0 0 0
Expenses 0 0 0
Other (identify) 0 0 0
Subtotal 0 0 0
Non-Operating Expenditures FY 2006-07 FY 2007-08 FY 2008-08

Service Charges (to General Revenue) (6,651) (6,651) (6,651)
Other Indirect Costs 0 0 0
Subtotal (6,651) (6,651) (6,651)

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

® Fiscal impact provided by DBPR on March 13, 2006
STORAGE NAME: h1163.CJ.doc PAGE: 6
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This bill will require sellers of out-of-state timeshare plans to file notice of their plan to the Division of
Florida Land Sales, Condominiums, and Mobile Homes along with payment of a $1,000 filing fee.

Direct Private Sector Costs Each seller who is entitled to the exemptlon and elects not to
file a public offering statement with the department would pay
a $1,000 exemption fee.

Direct Private Sector Benefits Each seller who is entitled to the exemption and elects not to
file a public offering statement with the department would not
have to pay the $2/timeshare week fee.

Effects on Competition, Private | Unknown

Enterprise & Employment
Markets

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:

Section 721 03(11)(g), F.S., requires a form to be prescribed by the division. This bill authorizes the
Division of Florida Land Sales, Condominiums, and Mobile Homes to prescribe by rule the prominent
location where the statement, regarding the canceling of the contract, must be located on any compact
disc or other alternative media jacket, sleeve, or other container.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
N/A
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1 A bill to be entitled
2 An act relating to vacation and timeshare plans; amending
3 s. 721.03, F.S.; authorizing a seller to offer timeshare
4 interests in timeshare plans located outside of this state
5 without filing a public offering statement for such out-
6 of-state timeshare plan; providing criteria for such
7 offers; amending s. 721.05, F.S.; revising the definition
8 of the term "one-to-one purchaser to accommodation ratio";
9 amending s. 721.07, F.S.; providing that the developer may
10 deliver certain documents by means of certain alternative
11 media; prescribing guidelines for the use of alternative
12 media in the delivery of such documents; requiring certain
13 alternative media to contain a disclosure statement;
14 amending s. 721.13, F.S.; providing that timeshare
15 condominium associations and timeshare cooperative
16 associations are not subject to certain provisions
17 relating to transfer of association control; amending s.
18 721.165, F.S.; authorizing certain insurance to include
19 reasonable deductibles as determined initially by the
20 seller and thereafter by the managing entity; providing an
21 effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Subsection (11) is added to section 721.03,
26| Florida Statutes, to read:
27 721.03 Scope of chapter.--
Page 10f 10
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28 (11) A seller may offer timeshare interests in a timeshare

29| plan located outside of this state without filing a public

30| offering statement for such out-of-state timeshare plans

31| pursuant to s. 721.07 or s. 721.55, provided all of the

32| following criteria have been satisfied:

33 (a) The seller shall provide a disclosure statement to

34| each prospective purchaser of such out-of-state timeshare plan.

35 The disclosure statement shall contain information that is

36| substantively equivalent to the disclosures required to be

37| provided for similar timeshare plans pursuant to s. 721.07 or s.

38| 721.55, whichever is applicable. The disclosure statement shall

39| also include the exhibits that are required by s.

. 40| 721.07(5) (ff)1., 2., 3., 4., 5., 7., 8., and 20.

41 (b) With respect to any offer for an out-of-state

42| timeshare plan made pursuant to this subsection, the delivery by

43| the seller to a prospective purchaser of the disclosure

44| statement required by paragraph (a) shall be deemed to satisfy

45| any requirement of this chapter regarding a public offering

46| statement. The disclosure statement and any other required

47| documents may be delivered by means of alternative media as

48| otherwise permitted by this chapter.

49 (c) The seller shall utilize and furnish to each purchaser

50| of an out-of-state timeshare plan offered pursuant to this

51| subsection a fully completed and executed copy of a purchase

52 contract that contains the statement set forth in s.

53| 721.065(2) (c¢) in conspicuous type located immediately prior to

54| the space in the contract reserved for the purchaser's

55| signature. The contract shall also contain the initial purchase
Page 2 of 10
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56| price and any additional charges to which the purchaser may be

57, subject in connection with the purchase of the timeshare plan,

58| such as financing, or that will be collected from the purchaser

59| on or before closing, such as the current year's annual

60| assessment for common expenses.

61 (d) All purchase contracts for out-of-state timeshare

62| plans offered pursuant to this subsection must also contain the

63| following statements in conspicuous type:

64

65| This timeshare plan has not been reviewed or approved by the

66 State of Florida.

67

68| The timeshare interest you are purchasing regquires certain

69| procedures to be followed in order for you to use your interest.

70| These procedures may be different from those followed in other

71| timeshare plans. You should read and understand thesebprocedures

72| prior to purchasing.

73
74 (e)1. An out-of-state timeshare plan may only be offered

75| pursuant to this subsection by the seller on behalf of:

76 a. The developer of a timeshare plan that has been

77| approved by the division within the preceding 7 years pursuant

78| to s. 721.07 or s. 721.55, or concerning which an amendment by

79| the developer has been approved by the division within the

80| preceding 7 years, which timeshare plan has neither been

81 terminated nor withdrawn; or

82 b. A developer under common ownership or control with a

83| developer described in sub-subparagraph a., provided that any
Page 3 of 10
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84| common ownership shall constitute at least a 50-percent

85| ownership interest.

86 2. An out-of-state timeshare plan may only be offered

87| pursuant to this subsection to a person who already owns a

88| timeshare interest in a timeshare plan filed by a developer

89| described in subparagraph 1.

90 (f)1. Except as provided in ss. 721.06, 721.065, 721.07,

91 721.27, 721.55, and 721.58, any out-of-state timeshare plan

92| offered pursuant to this subsection must meet all requirements

93| of this chapter. The out-of-state timeshare plan shall also be

94| eligible for any exemptions provided by this chapter.

95 2. Any escrow account required to be established by s.

96 721.08 for any out-of-state timeshare plan offered under this

97| subsection may be maintained in the situs jurisdiction.

98 (g) Any seller of an out-of-state timeshare plan offered

99| pursuant to this subsection shall be required to provide notice

100| of such plan to the division on a form prescribed by the

101} division, along with payment of a one-time fee not to exceed

102 $1,000 per filing.

103 Section 2. Subsection (25) of section 721.05, Florida

104| Statutes, is amended to read: ’

105 721.05 Definitions.--As used in this chapter, the term:

106 (25) "One-to-one purchaser to accommodation ratio" means

107| the ratio of the number of purchasers eligible to use the

108, accommodations of a timeshare plan on a given day to the number

109, of accommodations available for use within the plan on that day,

110{ such that the total number of purchasers eligible to use the

111| accommodations of the timeshare plan during any 12-month period
Page 4 of 10
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112 a—given—ecaltendar year never exceeds the total number of

113| accommodations available for use in the timeshare plan during

114| that 12-month period yeax. For purposes of calculation under

115 this subsection, each purchaser must be counted at least once,
116| and no individual timeshare unit may be counted more than 365

117| times per 1l2-month period ealendar—year (or more than 366 times

118| per leap year). A purchaser who is delinguent in the payment of

119| timeshare plan assessments shall continue to be considered |

120| eligible to use the accommodations of the timeshare plan for

121| purposes of this subsection notwithstanding any application of

122 s. 721.13(6).

123 Section 3. Paragraph (f) of subsection (6) of section

124 721.07, Florida Statutes, 1s amended, and subsection (7) is

125 added to that section, to read:

126 721.07 Public offering statement.--Prior to offering any

127| timeshare plan, the developer must submit a filed public

128| offering statement to the division for approval as prescribed by

129 s. 721.03, s. 721.55, or this section. Until the division

130| approves such filing, any contract regarding the sale of that

131| timeshare plan is subject to cancellation by the purchaser

132| pursuant to s. 721.10.

133 (6) The division is authorized to prescribe by rule the

134| form of the approved purchaser public offering statement that

135| must be furnished by the developer to each purchaser. The form

136| of the purchaser public offering statement must provide fair,

137| meaningful, and effective disclosure of all aspects of the

138| timeshare plan. For timeshare plans filed pursuant to this part,

139| the developer shall furnish each purchaser with the following:
Page 5 of 10
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140 +£)—Bach purchaser shall-receive afully execcuted paper
141 eopyof—the purchase contract-
142 (7) (a) A developer may provide a purchaser with the option

143| of receiving through alternative media, in any commercially

144 acceptable format, any document required by this chapter to be

145| delivered to a purchaser in lieu of delivering a paper copy of

146| such document to the purchaser. The purchaser's choice of the

147| document format shall be set forth in writing on a separate form

148| that shall also disclose the system requirements necessary to

149| view the alternative media and shall be signed by the purchaser.

150| The form shall also state that the purchaser should not select

151| alternative media unless the alternative media can be viewed by

152| the purchaser prior to expiration of the 10-day cancellation

153| period. The alternative media disclosure statement shall be

154 listed on the receipt for timeshare documents pursuant to a form

155| prescribed by the division.

156 (b) If a portion, but not all, of such documents is

157| delivered to a purchaser through the use of alternative media,

158| the developer shall identify which information appears in the

159| alternative media and which information is being delivered in

160| paper format in the applicable table of contents and in the

161| receipt for timeshare documents.

162 (¢) If a purchase contract is delivered by alternative

163| media pursuant to this subsection, such alternative media shall

164| contain substantially the following statement located on the

165| outside of any compact disc or other alternative media jacket,

166 sleeve, or other container:

167

Page 6 of 10
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168 You may cancel your contract without any penalty or obligation

169 within 10 calendar days after you sign the contract or the date

170 you receive the last of all documents required to be delivered

171 to you. Refer to your purchase contract for more details.

172

173| The division is authorized to prescribe by rule the prominent

174 location where the statement shall be located.

175 (d) The order and content of a purchaser public offering

176| statement or a multisite purchaser public offering statement

177| delivered through alternative media shall comply with rules

178| adopted or issued by the division.

179 (e) Prior to delivery of the purchaser public offering

180| statement through alternative media, the developer must submit

181| to the division a copy of the purchaser public offering

182| statement in the alternative media format proposed to be used by

183| the developer together with an executed certificate, using forms

184| prescribed by the division, certifying that the portion of the

185, purchaser public offering statement delivered through the

186| proposed alternative media format is an accurate representation

187| of, and, where practical, identical to, the corresponding

188| portion of the written purchaser public offering statement.

189 (f) The alternative media format used to display the

190, purchaser public offering statement may also contain materials

191 in addition to the purchaser public offering statement,

192| including advertising materials. In the event that the

193) alternative media contains materials other than the purchaser

194| public offering statement, the location of the purchaser public

195| offering statement in the alternative media must be specifically
Page 7 of 10
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196| and prominently identified in the alternative media and easily

197| accessed by the purchaser.

198 (g) If the developer subsequently amends the written

199| purchaser public offering statement, the alternative media

200| purchaser public offering statement must also be amended to

201| conform to such amendment, and the developer shall file with the

202| division an executed certificate, using forms prescribed by the

203| division, certifying that the portions of the purchaser public

204| offering statement set forth in alternative media format are

205| identical to the corresponding portions of the written purchaser

206| public offering statement, as amended. Alternatively, the

207| developer may provide paper copies of the amendments to the

208| purchaser.
209 Section 4. Paragraph (b) of subsection (1) of section

210| 721.13, Florida Statutes, is amended to read:

211 721.13 Management.--
212 (1)
213 (b)1. With respect to a timeshare plan which is also

214| regulated under chapter 718 or chapter 719, or which contains a

215| mandatory owners' association, the board of administration of

216| the owners' association shall be considered the managing entity

217| of the timeshare plan.

218 2. During any period of time in which such owners'

219| association has entered into a contract with a manager or

220| management firm to provide some or all of the management

221 services to the timeshare plan, both the board of administration

222| and the manager or management firm shall be considered the

223| managing entity of the timeshare plan and shall be jointly and
Page 8 of 10
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224| severally responsible for the faithful discharge of the duties
225| of the managing entity.

226 3. An owners' association which is the managing entity of
227| a timeshare plan that includes condominium units or cooperative
228| units shall not be considered a condominium association pursuant
229| to the provisions of chapter 718 or a cooperative association
230| pursuant to the provisions of chapter 719, unless such owners'
231| association also operates the entire condominium pursuant to s.
232 718.111 or the entire cooperative pursuant to s. 719.104.

233 4. Notwithstanding anything to the contrary contained in

234 chapter 718 or chapter 719, timeshare condominium associations

235| and timeshare cooperative associations are not subject to the

236| provisions of s. 718.301 or s. 719.301.

237 Section 5. Subsection (1) of section 721.165, Florida

238 Statutes, is amended to read:

239 721.165 Insurance.--

240 (1) The seller, initially, and thereafter the managing
241| entity, shall be responsible for obtaining insurance to protect
242| the accommodations and facilities of the timeshare plan in an
243 amount equal to the replacement cost of such accommodations and

244| facilities. Any insurance, regardless of any requirement in the

245| timeshare instrument for coverage for "full insurable value,"

246| '"replacement cost," or the like, may include reasonable

247| deductibles as determined initially by the seller and thereafter

248| by the managing entity. Failure to obtain and maintain the

249| insurance required by this subsection during any period of

250| developer control of the managing entity shall constitute a

251| breach of s. 721.13(2) (a) by the managing entity, unless the
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managing entity can show that, despite such failure, it
exercised due diligence to obtain and maintain the insurance
required by this subsection.

Section 6. This act shall take effect July 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
Bill No. HB 1163
COUNCIL/COMMITTEE ACTION

ADOPTED _(Y/N) i

ADOPTED AS AMENDED __(Y/Ny

ADOPTED W/0O OBJECTION _(Y/N)

FAILED TO ADOPT ___(¥/N)

WITHDRAWN _(Y/N)

OTHER -

Council/Committee hearing bill: Civil Justice Committee
Representative (s) Mealor offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Parag}aph (e) of subsection (3) is amended, and
subsection (11) is added, to section 721.03, Florida Statutes,
to read:

721.03 Scope of chapter.--

(3) A timeshare plan which is subject to the provisions of
chapter 718 or chapter 719, if fully in compliance with the
provisions of this chapter, is exempt from the following:

(e) Part VI of chapter 718 and part VI of chapter 719,
relating to conversion of existing improvements to the
condominium or cooperative form of ownership, respectively,
provided that a developer converting existing improvements to a
timeshare condominium or timeshare cooperative must comply with
ss. 718.606, 718.608, 718.61, and 718.62, or ss. 719.606,
719.608, 719.61, and 719.62, if applicable, and, if the existing
improvements received a certificate of occupancy more than 18

months before such conversion, one of the following:
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1. The accommodations and facilities shall be renovated
and improved to a condition such that the remaining useful life
in yeafs of the roof, plumbing, air-conditioning, and any
component of the structure which has a useful life less than the
useful life of the overall structure is equal to the useful life
of accommodations or facilities that would exist if such
accommodations and facilities were newly constructed and not
previously occupied.

2. The developer shall fund reserve accounts for capital
expenditures and deferred maintenance for the roof, plumbing,
air-conditioning, and any component of the structure the useful
life of which is less than the useful life of the overall
structure. The reserve accounts shall be funded for each
component in.an amount equal to the product of the estimated
current replacement cost of such component as of the date of
such conversion (as disclosed and substantiated by a certificate
under the seal of an architect or engineer authorized to
practice in this state) multiplied by a fraction, the numerator
of which shall be the age remaining—3tife of the component in
years (as disclosed and substantiated by a certificate under the
seal of an architect or engineer authorized to practice in this
state) and the denominator of which shall be the total useful
life of the component in years (as disclosed and substantiated
by a certificate under the seal of an architect or engineer
authorized to practice in this state). Alternatively, the
reserve accounts may be funded for each component in an amount
equal to the amount that, except for the application of this
subsection, would be required to be maintained pursuant to s.
718.618(1) or s. 719.618(1). The developer shall fund the
reserve accounts contemplated in this subparagraph out of the

proceeds of each sale of a timeshare interest, on a pro rata
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Amendment No. 1 (for drafter’s use only)
basis, in an amount not less than a percentage of the total
amount to be deposited in the reserve account equal to the
percentage of ownership allocable to the timeshare interest
sold. When an owners' association makes an expenditure of
reserve account funds before the developer has initially sold
all timeshare interests, the developer shall make a deposit in
the reserve account 1f the reserve account is insufficient to
pay the expenditure. Such deposit shall be at least equal to
that portion of the expenditure which would be charged against
the reserve account deposit that would have been made for any
such timeshare interest had the timeshare interest been
initially sold. When a developer deposits amounts in excess of
the minimum reserve account funding, later deposits may be
reduced to the extent of the excess funding.

3. The developer shall provide each purchaser with a
warranty of fitness and merchantability pursuant to s.
718.618(6) or s. 719.618(6).

(11) A seller may offer timeshare interests in a real

property timeshare plan located outside of this state without

filing a public offering statement for such out-of-state real

property timeshare plans pursuant to s. 721.07 or s. 721.55,

provided all of the following criteria have been satisfied:

(a) The seller shall provide a disclosure statement to

each prospective purchaser of such out-of-state timeshare plan.

The disclosure statement shall contain information that is

substantively equivalent to the disclosures required to be

provided for similar timeshare plans pursuant to s. 721.07 or s.

721.55, whichever is applicable. The disclosure statement shall

also include the exhibits that are required by s.

721.07(5) (ff)1., 2., 3., 4., 5., 7., 8., and 20.

Page 3 of 9
HB 1163 strike-all




83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)

(b) With respect to any offer for an out-of-state

timeshare plan made pursuant to this subsection, the delivery by

the seller to a prospective purchaser of the disclosure

statement required by paragraph (a) shall be deemed to satisfy

any requirement of this chapter regqgarding a public offering

statement.

(c) The seller shall utilize and furnish to each purchaser

of an out-of-state timeshare plan offered pursuant to this

subsection a fully completed and executed copy of a purchase

contract that contains the statement set forth in s.

721.065(2) (c) in conspicuous type located immediately prior to

the space in the contract reserved for the purchaser's

signature. The contract shall also contain the initial purchase

price and any additional charges to which the purchaser may be

subject in connection with the purchase of the timeshare plan,

such as financing, or that will be collected from the purchaser

on or before closing, such as the current year's annual

assessment for common expenses.

(d) All purchase contracts for out-of-state timeshare

plans offered pursuant to this subsection must also contain the

following statements in conspicuous type:

This timeshare plan has not been reviewed or approved by

the State of Florida.

The timeshare interest you are purchasing requires certain

procedures to be followed in order for you to use your

interest. These procedures may be different from those

followed in other timeshare plans. You should read and

understand these procedures prior to purchasing.
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(e)1. An out-of-state timeshare plan may only be offered

pursuant to this subsection by the seller on behalf of:

a. The developer of a timeshare plan that has been

approved by the division within the preceding 7 years pursuant

to s. 721.07 or s. 721.55, or concerning which an amendment by

the developer has been approved by the division within the

preceding 7 years, which timeshare plan has neither been

terminated nor withdrawn; or

b. A developer under common ownership or control with a

developer described in sub-subparagraph a., provided that any

common ownership shall constitute at least a 50-percent

ownership interest.

2. An out-of-state timeshare plan may only be offered

pursuant to this subsection to a person who already owns a

timeshare interest in a timeshare plan filed by a developer

described in subparagraph 1.

(£)1. Except for ss. 721.06, 721.065, 721.07, 721.27,
721.55, and 721.58, any out-of-state timeshare plan offered

pursuant to this subsection must meet all requirements of this

chapter. The out-of-state timeshare plan shall also be eligible

for any exemptions provided by this chapter.

2. Any escrow account required to be established by s.

721.08 for any out-of-state timeshare plan offered under this

subsection may be maintained in the situs jurisdiction.

(g)  Any seller of an out-of-state timeshare plan offered

pursuant to this subsection shall be required to provide notice

of such plan to the division on a form prescribed by the

division, along with payment of a one-time fee not to exceed

$1,000 per filing.

Section 2. Subsection (25) of section 721.05, Florida

Statutes, is amended to read:
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721.05 Definitions.--As used in this chapter, the term:

(25) "One-to-one purchaser to accommodation ratio" means
the ratic of the number of purchasers eligible to use the
accommodations of a timeshare plan on a given day to the number
of accommodations available for use within the plan on that day,
such that the total number of pufchasers eligible to use the
accommodations of the timeshare plan during any 12-month period

a—givenr—caltendar—year never exceeds the total number of

accommodations available for use in the timeshare plan during

that 12-month period year. For purposes of calculation under

this subsection, each purchaser must be counted at least once,
and no individual timeshare unit may be counted more than 365

times per 12-month period ealendar—year (or more than 366 times

per leap year). A purchaser who is delinquent in the payment of

timeshare plan assessments shall continue to be considered
eligible to use the accommodations of the timeshare plan for
purposes of this subsection notwithstanding any application of
s. 721.13(6).

Section 3. Paragraph (b) of subsection (1), and paragraph
(c) of subsection (3), of section 721.13, Florida Statutes, are
amended to read:

721.13 Management.--

(1)

(b)1. With respect to a timeshare plan which is also
regulated under chapter 718 or chapter 719, or which contains a
mandatory owners' association, the board of administration of
the owners' association shall be considered the managing entity
of the timeshare plan.

2. During any period of time in which such owners'
association has entered into a contract with a manager or

management firm to provide some or all of the management
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services to the timeshare plan, both the board of administration
and the manager or management firm shall be considered the
managing entity of the timeshare plan and shall be jointly and
severally responsible for the faithful discharge of the duties
of the managing entity.

3. An owners' association which is the managing entity of
a timeshare plan that includes condominium units or cooperative
units shall not be considered a condominium association pursuant
to the provisions of chapter 718 or a cooperative association
pursuant to the provisions of chapter 719, unless such owners'
association also operates the entire condominium pursuant to s.
718.111 or the entire cooperative pursuant to s. 719.104.

4.a. Notwithstanding anything to the contrary contained in

chapter 718 or chapter 719, timeshare condominium assoqiations

and timeshare cooperative associations created after July 1,

2006 are not subject to the provisions of ss. 718.301(1)-(2) or

ss. 719.301(1)-(2), unless a majority of those present at a duly

called meeting of the association other than any developer,

which majority shall constitute at least 15 percent of the total

voting interests other than those owned by any developer, vote

to hold a transfer of control election. A meeting to decide

whether to have a transfer of control election shall be

conducted upon the written request of 15 percent of the total

voting interests other than those owned by any developer. If a

transfer of control election is approved, that election when

held shall entitle purchasers other than a developer to elect a

majority of the members of the board of administration of the

association.

b. No transfer of control election held pursuant to this

subparagraph shall be held prior to the time that transfer of

majority control of the members of the board of administration
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of the association would otherwise be required by the provisions

of s. 718.301(1) or s. 719.301(1). After that time has been

reached, the election approved as provided in sub-subparagraph

a., shall be held with 75 days after the vote authorizing a

transfer of control election. After purchasers other than a

developer vote to elect a majority of the members of the board

of administration of the association, a developer may exercise

the right to vote any developer-owned timeshare interests in the

same manner as any purchaser except for purposes of reacquiring

control of the association or selecting a majority of the

members of the board of administration.

(3) The duties of the managing entity include, but are not

limited to:

(c)3. With respect to any timeshare plan that has a

managing entity that is an owners' association, reserves may be

waived or reduced by a majority vote of those voting interests

that are present, in person or by proxy, at a duly called

meeting of the owner's association. If a meeting of the

purchasers has been called to determine whether to waive or

reduce the funding of reserves, and no such result is achieved

or a quorum is not attained, the reserves as included in the

budget shall go into effect.

Section 4. Subsection (1) of section 721.165, Florida
Statutes, is amended to read:

721.165 Insurance.--

(1) The seller, initially, and thereafter the managing
entity, shall be responsible for obtaining insurance to protect
the accommodations and facilities of the timeshare plan in an
amount equal to the replacement cost of such accommodations and

facilities. Any insurance, regardless of any requirement in the

timeshare instrument for coverage for "full insurable value, "
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238 "replacement cost," or the like, may include reasonable

239| deductibles as determined initially by the seller and thereafter
240| by the managing entity. Failure to obtain and maintain the

241| insurance required by this subsection during any period of

242 developer control of the managing entity shall constitute a

243] breach of s. 721.13(2) (a) by the managing entity, unless the
2441 managing entity can show that,.despite such failure, it

245| exercised due diligence to obtain and maintain the insurance
246| required by this subsection.

247 Section 5. This act shall take effect July 1, 2006.

248

249 s================ T I T LE AMEDNDMENT =s=s===============
250 Remove the entire title and insert:

251 An act relating to vacation and timeshare plans; amending
252 s. 721.03, F.S.; revising the formula for funding reserve
253 accounts; authorizing a seller to offer timeshare

254 interests in timeshare plans located outside of this state
255 without filing a public offering statement for such out-
256 of-state timeshare plan; providing criteria for such

257 offers; amending s. 721.05, F.S.; revising the definition
258 of the term "one-to-one purchaser to accommodation ratio";
259 amending s. 721.13, F.S.; providing that timeshare

260 condominium associations and timeshare cooperative

261 associations are not subject to certain provisions

262 relating to transfer of association control; authorizing
263 reserves to be waived or reduced; amending s. 721.165,

264 F.S.; authorizing certain insurance to include reasonable
265 deductibles as determined initially by the seller and

266 thereafter by the managing entity; providing an effective
267 date.

268
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SUMMARY ANALYSIS

The PCB provides a mechanism for the Department of Health to receive a notification of the filing of a petition
for termination of parental rights. Moreover, the PCB authorizes the Department of Health to release an
original sealed birth certificate on court order only to the Department of Children and Family Services.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This PCB does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Current Law

Florida has established a Putative Father Registry ("Registry") to attempt to preserve the rights of
unmarried biological fathers in adoption cases. The Registry is established and operated through the
Office of Vital Statistics of the Department of Health. If a man is concerned that he may be the father of
a child born or about to be born to a woman, and that man wishes to establish parental rights, he must
file as a “registrant” with the Registry.’

By filing with the Registry, the potential father is claiming paternity for the child and confirms his
willingness to support the child. Additionally, he consents to DNA testing, and may ultimately be
required to pay child support. A claim of paternity may be filed at any time prior to the child's birth, but
a claim of paternity may not be filed after the date a petition is filed for termination of parental rights.?

The possible father may change his mind and prior to the birth of the child execute a notarized
revocation of the claim of paternity.® Once that revocation is received, the claim of paternity is deemed
null and void. Plus, if a court determines that a registrant is not the father of a minor, the court will
order the man's name removed from the registry.*

All hearings and records in adoption proceedings are confidential.> Court hearings are held in closed
court, and all papers and records pertaining to the adoption, whether part of the permanent record of
the court or a file in the office of an adoption entity, are confidential and subject to inspection only upon
court order.

Generally, identifying information regarding the birth parents, adoptive parents, and adoptee may not
be disclosed unless that person has authorized in writing the release of that information. Yet, a court
may, upon petition of an adult adoptee, for good cause shown, appoint an intermediary or a licensed
child-placing agency to contact a birth parent who has not registered with the adoption registry and
advise them of the availability of the registry.

Effect of Bill

When a possible father executes a revocation of previously filed a claim of paternity with the Registry,
the adoption entity must provide the Department of Health ("Department”) with a notification of that
filing. The Department is authorized to adopt by rule a form to be completed by the clerk of court for
notification of such a filing.

The PCB directs that if a court determines that a registrant is not the father of a child or has no parental
rights; the court must order the Department to remove the registrant's name from the registry.

' Section 63.054 (1), F.S.
2 1.
® Section 63.054 (5), F.S.
“Id

® Section 63.162, F.S.
STORAGE NAME: pcb02.CJ.doc PAGE: 2
DATE: 3/13/2006



Finally, the PCB provides that based upon proceedings to unseal an original birth certificate, the
Department may release an original sealed birth certificate only to the Department of Children and
Family Services unless otherwise ordered by the court. That birth certificate will only be released by
written request from the Department of Children and Family Services and in such a way to ensure its
confidentiality.

C. SECTION DIRECTORY:
Section 1 amends s. 63.054, F.S. to require notification of a filing of a petition for termination of parental
rights
Section 2 amends s. 63.162, F.S to limit release of an original birth certificate.
Section 3 provides an effective date of July 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:
None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.
D. FISCAL COMMENTS:
None.
lil. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.
2. Other:
None.
STORAGE NAME: pcb02.CJ.doc PAGE: 3

DATE:
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B. RULE-MAKING AUTHORITY:

The PCB authorizes the Department of Health to adopt by rule a form to be completed by the clerk of
court for notification of filing a petition for termination of parental rights.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
n/a
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1 A bill to be entitled

2 An act relating to adoption; amending s. 63.054, F.S.;

3 requiring notice in adoption cases; requiring rulemaking;

4 requiring removal from the paternity registry; amending s.

5 63.162, F.S.; limiting release of adoption records;

6 providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Subsection (1), subsection (5) of section

11 63.054, Florida Statutes, are amended to read:

12 63.054 Actions required by an unmarried biological father
13| to establish parental rights; Florida Putative Father Registry.--
14 (1) In order to preserve the right to notice and consent to
15| an adoption under this chapter, an unmarried biological father

16| must, as the "registrant," file a notarized claim of paternity

17| form with the Florida Putative Father Registry maintained by the
18| Office of Vital Statistics of the Department of Health and shall
19| include therein confirmation of his willingness and intent to
20| support the child for whom paternity is claimed in accordance
21| with state law. The claim of paternity may be filed at any time
22| prior to the child's birth, but a claim of paternity may not be
23| filed after the date a petition is filed for termination of
24} parental rights. The adoption entity shall provide the
25! Department of Health with a notification of filing of the
26| petition for termination of parental rights. The Department of
27 Health shall adopt by rule a form to be completed by the clerk of
28| court for notification of filing a petition for termination of
29| parental rights.
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30 (5) The registrant may, at any time prior to the birth of
31| the child for whom paternity is claimed, execute a notarized

32| written revocation of the claim of paternity previously filed
33| with the Florida Putative Father Registry, and upon receipt of
34 such revocation, the claim of paternity shall be deemed null and
35| void. If a court determines that a registrant is not the father
36 of the minor, or has no parental rights, the court shall order
37| the Department of Health the—<department to remove the

38 registrant's name from the registry.

39 Section 2. Subsection (8) is added to section 63.162,

40 Florida Statutes, to read:

41 ©3.162 Hearings and records in adoption proceedings;
42 confidential nature.--

43 (8) As a result of any proceeding under s. 382.015, this

44 section, or any other proceeding to unseal an original birth

45 certificate, the Department of Health may release an original

46 sealed birth certificate only to the department unless otherwise

47 ordered by the court. The birth certificate shall be released

48 only upon written request from the department and in such a

49| manner as to ensure confidentiality.

50 Section 3. This act shall take effect July 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
Bill No. PCB CJ 06-02
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED ___ (Y/N)

ADOPTED W/0O OBJECTION ___ (Y/N)

FAILED TO ADOPT __ {(Y/N)

WITHDRAWN ___ (Y/nN)

OTHER .

Council/Committee hearing bill: Civil Justice Committee
Representative(s) Mahon offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsections (1) and (5) of section 63.054,
Florida Statutes, are amended to read:

63.054 Actions required by an unmarried biological father
to establish parental rights; Florida Putative Father Registry.-

(1) In order to preserve the right to notice and consent
to an adoption under this chapter, an unmarried biological
father must, as the "registrant," file a notarized claim of
paternity form with the Florida Putative Father Registry
maintained by the Office of Vital Statistics of the Department
of Health and shall include therein confirmation of his
willingness and intent to support the child for whom paternity
is claimed in accordance with state law. The claim of paternity
may be filed at any time prior to the child's birth, but a claim
of paternity may not be filed after the date a petition is filed

for termination of parental rights. 1In each proceeding for

termination of parental rights, the petitioner shall submit to

Page 1 of 4
PCB CJ 06-02 Amendment 1l.doc




23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
the Office of Vital Statistics of the Department of Health a

copy of the petition for termination of parental rights. ¢« The

Qffice of Vital Statistics of the Department of Health shall not

record a claim of paternity after the date that a petitidn for

termination of parental rights is filed.

(5) The registrant may, at any time prior to the birth of
the child for whom paternity is claimed, execute a notarized
written revocation of the claim of paternity previously filed
with the Florida Putative Father Registry, and upon receipt of
such revocation, the claim of paternity shall be deemed null and
void. If a court determines that a registrant is not the father
of the minor, or has no parental rights, the court shall order

the Department of Health thedepartment to remove the

registrant's name from the registry.

Section 2. Subsection (4) of section 63.062, Florida
Statutes, is amended to read:

63.062 Persons required to consent to adoption; affidavit
of nonpaternity; waiver of venue.--

(4) Any person whose consent 1s required under paragraph

(1) (b), or any other man, paragraphs—{tir{er—fte}> may execute an

irrevocable affidavit of nonpaternity in lieu of a consent under

this section and by doing so waives notice to all court
proceedings after the date of execution. An affidavit of
nonpaternity must be executed as provided in s. 63.082. The
affidavit of nonpaternity may be executed prior to the birth of
the child. The person executing the affidavit must receive
disclosure under s. 63.085 prior to signing the affidavit.

Section 3. Section 63.182, Florida Statutes, is amended to
read:

63.182 Statute of repose.--
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(1) Notwithstanding s. 95.031 or s. 95.11 or any other
statute, an action or proceeding of any kind to vacate, set
aside, or otherwise nullify a judgment of adoption or an
underlying judgment terminating parental rights on any ground
may not be filed more than 1 year after entry of the judgment
terminating parental rights.

(2) (a) Except for the specific persons expressly entitled

to be given notice of an adoption in accordance with this

chapter, the interest which entitles a person to notice of an

adoption must be direct, financial, and immediate and the person

must show that he or she will gain or lose by the direct legal

operation and effect of the judgment. A showing of an indirect,

inconsequential, or contingent interest is wholly inadegquate and

a person with this indirect interest lacks standing to set aside

a judgment of adoption.

(b) This subsection is remedial and shall apply to all

adoptions, including those in which a judgment of adoption has

already been entered.

Section 4. This act shall take effect upon becoming law.

================= T ] TLE AMENDMENT ==

Remove the entire title and insert:

An act relating to adoption; amending s. 63.054, F.S.;
requiring a petitioner in a case for termination of
parental rights proceeding to provide notice to the
Department of Health; requiring the Department of Health
to not record a claim of paternity after the date that a
termination of parental rights is recorded; requiring the
Department of Health to remove a registrant's name from
the Florida Putative Father Registry upon a finding that

the registrant has not parental rights; amending s.
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63.062, F.S.; modifying consent required for adoption;
amending s. 63.182, F.S.; providing that the interest that
entitles a person to notice of an adoption proceeding must
be direct, financial, and immediate; providing an
exception; providing that a showing of an indirect,
inconsequential, or contingent interest is wholly
inadequate; providing construction and applicability:

providing an effective date.
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Bill No. HB 0907

COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/N)
ADOPTED AS AMENDED (/N
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT __(Y/N)
WITHDRAWN (/N
OTHER

Council/Committee hearing bill: Civil Justice Committee

Representative(s) Machek offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (c) of subsection (1) of section
125.0103, Florida Statutes, is amended to read:

125.0103 Ordinances and rules imposing price controls;
findings required; procedures.--

(1)

(c)l. Counties must establish maximum rates which may be
charged on the towing of vehicles from or immobilization of
vehicles on private property, removal and storage of wrecked or
disabled vehicles from an accident scene or for the removal and
storage of vehicles, in the event the owner or operator is
incapacitated, unavailable, leaves the procurement of wrecker
service to the law enforcement officer at the scene, or
otherwise does not consent to the removal of the vehicle.
However, if a municipality chooses to enact an ordinance
establishing the maximum fees for the towing or immobilization
of vehicles as described in paragraph (b), the county's

ordinance shall not apply within such municipality.
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2. Beginning July 1, 2007, and notwithstanding any other

provision of law, in any county which has not adopted an

ordinance establishing the maximum rates which may be charged

for the towing and storage of vehicles as required by s.

125.0103 and s. 166.043, such rates shall be equal to the rates

established by the Division of Florida Highway Patrol under s.

321.051, and adijusted annually to reflect the consumer price

index. No county may adopt an ordinance establishing a rate

which is less than that rate established by the Division of

Florida Highway Patrol which shall also be adjusted annually to

reflect the consumer price index.

Section 2. Paragraph (c) of subsection (1) of section
166.043, Florida Statutes, 1s amended to read:

166.043 Ordinances and rules imposing price controls;
findings required; procedures.--

(1)

(c)1l. Counties must establish maximum rates which may be
charged on the towing of vehicles from or immobilization of
vehicles on private property, removal and storage of wrecked or
disabled vehicles from an accident scene or for the removal and
storage of vehicles, in the event the owner or operator is
incapacitated, unavailable, leaves the procurement of wrecker
service to the law enforcement officer at the scene, or
otherwise does not consent to the removal of the vehicle.
However, if a municipality chooses to enact an ordinance
establishing the maximum fees for the towing or immobilization
of vehicles as described in paragraph (b), the county's
ordinance established under s. 125.0103 shall not apply within
such municipality.

2. Beginning July 1, 2007, and notwithstanding any other

provision of law, in any county which has not adopted an
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ordinance establishing the maximum rates which may be charged

for the towing and storage of vehicles as required by s.

125.0103 and s. 166.043, such rates shall be equal to the rates

established by the Division of Florida Highway Patrol under s.

321.051, and adjusted annually to reflect the consumer price

index. No county may adopt an ordinance establishing a rate

which is less than that rate established by the Division of

Florida Highway Patrol which shall also be adjusted annually to

reflect the consumer price index.

Section 3. Subsection (2) of section 321.051, Florida
Statutes, is amended to read:

321.051 Florida Highway Patrol wrecker operator system;
penalties for operation outside of system.--

(2) The Division of Florida Highway Patrol of the
Department of Highway Safety and Motor Vehicles is authorized to
establish within areas designated by the patrol a wrecker
operator system using qualified, reputable wrecker operators for
removal and storage of wrecked or disabled vehicles from a crash
scene or for removal and storage of abandoned vehicles, in the
event the owner or operator 1s incapacitated or unavailable or
leaves the procurement of wrecker service to the officer at the
scene. All reputable wrecker operators shall be eligible for use
in the system provided their equipment and drivers meet
recognized safety qualifications and mechanical standards set by
rules of the Division of Florida Highway Patrol for the size of
vehicle it is designed to handle. The division is authorized to
limit the number of wrecker operators participating in the
wrecker operator system, which authority shall not affect
wrecker operators currently participating in the system
established by this section. The division must is—autheorized—te

establish maximum rates for the towing and storage of vehicles
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removed at the division's request, where such rates have not
been set by a county or municipality pursuant to s. 125.0103 or

s. 166.043. These rates must be adjusted annually based on the

consumer price index. Such rates shall not be considered rules

for the purpose of chapter 120; however, the department shall
establish by rule a procedure for setting such rates. Any
provision in chapter 120 to the contrary notwithstanding, a
final order of the department denying, suspending, or revoking a
wrecker operator's participation in the system shall be
reviewable in the manner and within the time provided by the
Florida Rules of Appellate Procedure only by a writ of
certiorari issued by the circuit court in the county wherein
such wrecker operator resides.

Section 4. Paragraph (d) is added to subsection (1),
subsection (4), subsection (6), paragraphs (b) and (c) of
subsection (11), paragraph (d) of subsection (12), and
paragraphs (a) and (g) of subsection (13), of section 713.78,
Florida Statutes, are amended to read:

713.78 Liens for recovering, towing, or storing vehicles
and vessels.--

(1) For the purposes of this section, the term:

(d) "Department" means the Department of Highway Safety and

Motor Vehicles.

(4) (a) Any person regularly engaged in the business of
recovering, towing, or storing vehicles or vessels who comes
into possession of a vehicle or vessel pursuant to subsection
(2), and who claims a lien for recovery, towing, or storage
services, shall give notice to the registered owner, the
insurance company insuring the vehicle notwithstanding the

provisions of s. 627.736, and to all persons claiming a lien

thereon, by submitting an application for notifications to the
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department on a form prescribed by the department within 7

business days after the date of storage of the vehicle or vessel

P PP | | + 1z
(@ o) AW 35 Hirw LU LW e R w i W § C

(b)' Whenever any law enforcement agency authorizes the
removal of a vehicle or vessel or whenever any towing service,
garage, repair shop, or automotive service, storage, or parking
place notifies the law enforcement agency of possession of a
vehicle or vessel pursuant to s. 715.07(2) (a)2., the applicable
law enforcement agency shall contact the department ef—tHighway
Safety—andMetor—Vehietes, or the appropriate agency of the
state of registration, if known, within 24 hours through the
medium of electronic communications, giving the full description
of the vehicle or vessel. Upon receipt of the full description
of the vehicle or vessel, the department shall search its files
to determine the owner's name, the insurance company insuring
the vehicle or vessel, and whether any person has filed a lien
upon the vehicle or vessel as provided in s. 319.27(2) and (3)
and notify the applicable law enforcement agency within 72
hours. The person in charge of the towing service, garage,
repair shop, or automotive service, storage, or parking place
shall obtain such information from the applicable law
enforcement agency within 5 days after the date of storage and
shall give notice pursuant to paragraph (a). The<department—may

1 ] . s . :
WWW ; ; ; 0 . 0

(c) Upon receipt of a valid and complete application for

notifications, the required notification fee of $4, and service

fees as indicated in s. 320.04, the department shall notify
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sehiele—or—vessel—+o the registered owner, the insurance company
insuring the vehicle notwithstanding the provisions of s.
627.736, and all persons of record claiming a lien against the

vehicle or vessel. The notification ¥+ shall state—the—fact—of

indicate the company or individual who has possession of the

vehicle or vessel, that a lien as provided in subsection (2) 1is
claimed, that charges have accrued and the amount thereof, that
the lien is subject to enforcement pursuant to law, and that the
owner or lienholder, if any, has the right to a hearing as set
forth in subsection (5), and that any vehicle or vessel which
remains unclaimed, or for which the charges for recovery,
towing, or storage services reméin unpaid, may be sold free of
all prior liens after 35 days if the vehicle or vessel is more
than 3 years of age or after 50 days if the vehicle or vessel is
3 years of age or less.

(d) If the department is unable attempts to locate the
name and address of the owner or lienholder proveunsuceessfut,

the department shall notify the towing-storage operator. Upon

receipt of such notification from the department, the towing-

storage operator shall;—after—7—working daysyexctuding Saturday
and—Sunday;—ef conduct a good faith effort through the—imitiat

PN i S £
L

address—of theowner—or—ltienholder—and a physical search of the
vehicle or vessel to attempt to determine hes—disctosed—no

ownership information and—a—good—fattheffort—hasbeen—made. If

the physical search reveals a potential owner, lienor, or

insurance company, the towing-storage operator shall furnish
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notice of the sale to such owner, lienor, or insurance company

by certified mail.

(e) For purposes of this subsection paragraph and

subsection (9), "good faith effort” means that the following
checks have been performed by the company to establish prior
state of registration and for title:

1. Check of vehicle or vessel for any type of tag, tag
record, temporary tag, or regular tag.

2. Check of law enforcement report for tag number or other
information identifying the vehicle or vessel, if the vehicle or
vessel was towed at the request of a law enforcement officer.

3. Check of trip sheet or tow ticket of tow truck operator
to see if a tag was on vehicle or vessel at beginning of tow, if
private tow.

4. If there is no address of the owner on the impound
report, check of law enforcement report to see if an out-of-
state address is indicated from driver license information.

5. Check of vehicle or vessel for inspection sticker or
other stickers and decals that may indicate a state of possible
registration.

6. Check of the interior of the vehicle or vessel for any
papers that may be in the glove box, trunk, or other areas for a
state of registration.

7. Check of vehicle for vehicle identification number.

8. Check of vessel for vessel registration number.

9. Check of vessel hull for a hull identification number
which should be carved, burned, stamped, embossed, or otherwise
permanently affixed to the outboard side of the transom or, if
there is no transom, to the outmost seaboard side at the end of

the hull that bears the rudder or other steering mechanism.
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(6) Any vehicle or vessel which is stored pursuant to
subsection (2) and which remains unclaimed, or for which
reasonable charges for recovery, towing, or storing remain
unpaid, and any contents not released pursuant to subsection
(10), may be sold by the owner or operator of the storage space
for such towing or storage charge after 35 days from the time
the vehicle or vessel is stored therein if the vehicle or vessel
is more than 3 years of age or after 50 days following the time
the vehicle or vessel is stored therein if the vehicle or vessel

is 3 years of age or less. The sale shall be at public auction

f h T +1 PRI S £ 1 o 1 PP U L BT 2P | AT = =N e oy o
Or cash. TFEF—Eae—Eaateor—cthntc—Sare—wWaS ot Iircruucsu i i IIvT Lot
P RPN | EE N arlba P | . L AN PPN £+ 1 = 1 ol 11 =N e T
.LckiuJ_J_C\A 11 [ R WY W L el Wi SR SLW N Y \ 2/ 7 TOT 1T L LR I el [ ) R u ) LI T L NS B.LVC I o\
=1 w, VP N 39zl = PN 4+ 1 xre 2~ A wron o il 4 o PPNy P EVPNp: | el
TITIS ‘EJCJ.DU L L1 Wil oo TR T L 1 0 B W il wrf g VA=A~ "Y i e .LCBJ.DL—CJ.C\J [= R PRw S
3+ 11 PN | RV R ey 13 . PN =N 7N xraln g =] N Xz ooy 1 = ol oz
teo—arr—persons—Crarrng—a i Ol CiIT e E€re—oCF e33eTr—aS—STIOWt
[P = N oo ola £ + 1 Doy o gt o o £ T2 ~clacy 2 O£y el N 4
1T CITT LT T COCUOULUS LD TS UCbJaJ_k— |5 =F ¥ L llJ.gllWa_Y [ ) = g S L_Y AT IL TTIOC UL
okt aolea - £ o+ AP [ I PP R Ay L TR S
VOITIO LSO A UL CTIND \./\JJ—J_CDPU PR = ly cL\jC lby L1 a l_Y LWL W I R w o L T e
Mot = ~ o 11 1= = P S PN N = PRI | S SR T - EV NN S
INOoOTL T ol L L A w4 o LT 1 ) AN W E SP s S HL WA W § ’.LQJ..J-' 1T C O UL Il .LC\/CJ.tJL—
PPN S ot ~ £ +1 PIE TN + czal 2 o~ e Tre L 1 el 1 AN e o e
J_C\iuco l—cu, o ClIiItT W1l LD Ll T VA FJ J S W S et UL Ve oS OT L [+ P FLw S CIINT bch_ (RN
b oxers e 4+ 1 PRV NE V- N | 1 = PN PN " P S | e YT ooy ] S i =Y Ao aa
1TIav LT l\j C1TIT f A wA UL ERW L w AW I [ M e i § UTL ClIIT A" 9 (N L W B wrt Ll CToolTLl [=g L O g et [« AW LW i S weif Jrw ]
ol e “w+=1 PP £+ roera ot e oy PN ] e al 11 1
o lIOUWIT A\ L O B et L UL UAO L Cll J_C\jJ-O | i S Y L‘j a\_’c f [= 3§ yw Y [0 I8 Y o QU H Y j WAl
1] ot T oo Al TE oo o an 1 PR £+l o DL e
4 Cor R g B Wl W § O W v e Tl [N AT [) J W g S WP N W el | i LW Lo B U vy L L P § g oL L e P g Y S PR wegn Y
A B P o o e ol LGP e S 4 £ 4+ 1 B Tn PP | A oo £ 41
uJ.J__L\jC T (ol wie QLSS [=PERwY L l\iuLJ. I L L CLIIC T ATICA [ R W AW 5 Sl wrife ] L L )
PP S ol PAETN 3 VSN S N PEY EvY £ + ] PP ENE A N | 13 = PP S N
ICUJ—O C T L T\A OWIlIT L L IS UWIT S L L LIS 1T C o UL UCA [ P B 9 § \ Yo B EY LN At
PPN o = EEETN = + 1 o o £ o sz Ei| Eee z 1 A3 araraad
ascertaInet; —C TES—O T O TETCeETD T ey ot aISPeEnSea

with— In addition to the notice by mail, public notice of the
time and place of sale shall be made by publishing a notice
thereof one time, at least 10 days prior to the date of the
sale, in a newspaper of general circulation in the county in

which the sale is to be held. The public notice shall include

the vehicle or vessel identification or hull number, a

description of the vehicle or vessel including make, model, and
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year of manufacture, and, if known, the name of the registered

owner of the vehicle or vessel. The proceeds of the sale, after

payment of reasonable towing and storage charges, and costs of

the sale, in that order of priority, shall be deposited with the
clerk of the circuit court for the county if the owner is
absent, and the clerk shall hold such proceeds subject to the
claim of the person legally entitled thereto. The clerk shall be
entitled to receive 5 percent of such proceeds for the care and
disbursement thereof. The certificate of title issued under this
law shall be discharged of all liens unless otherwise provided
by court order.

(11)

(b) The department efHighway Safety—andMotor—Vehietes
shall charge a fee of $3 for each certificate of destruction. A
service charge of $4.25 shall be collected and retained by the

tax collector who processes the application.

P el e oy O
] lJ._L\le-Wa_y WL

—~

mayadopt—such—rules—as—+
admintstration—of—thissubsection—

(12)

(d) Employees of the department eof Highway Safety—and
Meter—Vehieles and law enforcement officers are authorized to
inspect the records of any person regularly engaged in the
business of recovering, towing, or storing vehicles or vessels
or transporting vehicles or vessels by wrecker, tow truck, or
car carrier, to ensure compliance with the requirements of this
section. Any person who fails to maintain records, or fails to
produce records when required in a reasonable manner and at a
reasonable time, commits a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083.
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(13) (a) Upon receipt by the department efthighway—Safety
and—Meteor—Vehieles of written notice from a wrecker operator who
claims a wrecker operator's lien under paragraph (2) (c) or
paragraph (2) (d) for recovery, towing, or storage of an
abandoned vehicle or vessel upon instructions from any law
enforcement agency, for which a certificate of destruction has
been issued under subsection (11), the department shall place
the name of the registered owner of that vehicle or vessel on
the list of those persons who may not be issued a license plate
or revalidation sticker for any motor vehicle under s.
320.03(8). If the vehicle or vessel is owned jointly by more
than one person, the name of each registered owner shall be
placed on the list. The notice of wrecker operator's lien shall
be submitted on forms provided by the department, which must
include:

1. The name, address, and telephone number of the wrecker
operator.

2. The name of the registered owner of the vehicle or
vessel and the address to which the wrecker operator provided
notice of the lien to the registered owner under subsection (4).

3. A general description of the vehicle or vessel,
including its color, make, model, body style, and year.

4, The vehicle identification number (VIN); registration
license plate number, state, and year; validation decal number,
state, and year; vessel registration number; hull identification
number; or other identification number, as applicable.

5. The name of the person or the cofresponding law
enforcement agency that requested that the vehicle or vessel be
recovered, towed, or stored.

6. The amount of the wrecker operator's lien, not to

exceed the amount allowed by paragraph (b).
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299 (g) The department ef—Highway Safetyand Motor—Vehietes
300| may adopt rules pursuant to ss. 120.536(1) and 120.54 to

301| dimplement this section subsection.

302 Section 6. This act shall take effect July 1, 2006.

303

304

305

306

307

308

309 == = === TITLE AMENDMENT = ==
310 Remove the entire title and insert:

311 An act relating to recovering, towing, or storing vehicles
312 and vessels; amending s. 125.0103, F.S.; providing

313 counties which have not established maximum rates for the
314 towing and storage of vehicles shall have the rate

315 established by the Florida Highway Patrol; amending s.
316 166.043, F.S.; providing counties which have not

317 established maximum rates for the towing and storage of
318 vehicles shall have the rate established by the Florida
319 Highway Patrol; amending s. 321.051, F.S.; requiring the
320 Florida Highway Patrol to set presumptive towing and

321 storage rates for the removal of wrecked or disabled

322 vehicles; requiring future rate increases based on the
323 consumer price index; amending s. 713.78, F.S.; creating a
324 definition; requiring the Department of Highway Safety and
325 Motor Vehicles to notify by mail the owner, insurance

326 company, and persons claiming a lien against the vehicle
327 or vessel that the vehicle or vessel is subject to a lien
328 for recovery, towing, or storage; requiring a fee;

329 removing requirement that towing-storage operator notify
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330 the owner, insurance company, and persons claiming a lien
331 against the vehicle or vessel; revising certain public
332 notice requirements relating to the sale of unclaimed

333 vehicles or vessels; providing for rulemaking; providing
334 an effective date.
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